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Court of Appeals of the District of Columbia 

i 


Xo. 6152. 

i 

London Guarantee and Accident Company, Ltd., a Body 

('orporate, Appellant, 


vs. 


Robert J. Hoage, Deputy Commissioner, United States 
Employees' Compensation Commission, District of 
Columbia Compensation District, and Adalinc* Curtin. 


a Supreme Court of the District of Columbia. 

j 

In Equity. j 

No. 55820. | 

London Guarantee and Accident Company, Ltd., a Body 

Corporate, Plaintiff, I 

vs. j 

Robert J. IIoage, Deputy Commissioner, United States 
Employees’ Compensation Commission, District of Co¬ 
lumbia Compensation District, and Adaline Curtin, De¬ 
fendants. 

United States of America, 

District of Columbia, ss: 

I 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following- 
papers were filed and proceedings had, in the; above-en¬ 
titled cause, to wit: 


1—6152a 
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1 Bill of Complaint . 

Filed Jun. 20, 1933. 

In the Supreme Court of the District of Columbia, Holding* 

an Equity Court. 

Equity. Xo. 55,820. 

London Guarantee and Accident Company, Ltd., a Body 

Corporate, Plaintiff, 

v. 

Robert J. IIoagk, Deputy Commissioner, United States 
Employees’ Compensation Commission, District of Co¬ 
lumbia Compensation District, and Adaline Curtin, De¬ 
fendants. 


To the Honorable Justice of the Supreme Court of the 
District of Columbia, holding an Equity Court: 

The plaintiff, London Guarantee and Accident Com¬ 
pany, Ltd., a body corporate, respectfully represents to 
the Court as follows: 


1. Said London Guarantee and Accident Company, Ltd., 
is a corporation doing business in the District of Columbia 
and elsewhere. Said plaintiff brings this suit in its own 
right as hereinafter set forth. 

2. The defendant Robert J. Hoage is a citizen of the 
United States and a resident of the District of Columbia, 
and is sued in his official capacity as Deputy Commis¬ 
sioner, United States Employees’ Compensation Commis¬ 
sion, District of Columbia Compensation District; and the 
defendant Adaline Curtin is a citizen of the United States 
and a resident of the District of Columbia, and is sued in 

her own right as hereinafter set forth. 

2 3. That heretofore, to wit, on January 5th, 1933, 

one George H. Curtin, now deceased, was, and for 
sometime prior thereto had been, employed as a baker in 
said District by Charles A. Seheuch, Jr. 

4. Pursuant to the provisions of the Act of Congress, 
approved May 17th, 1928, entitled “An Act to provide 
compensation for disability or death, resulting from in- 
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jury to employees in certain employments in the District 
of Columbia, and for other purposes,” and of the Act of 
Congress, approved March 4th, 1927, entitled! “An Act to 
provide compensation for disability or death, resulting 
from injuries to employees in certain maritime employ¬ 
ment, and for other purposes,” said Charles!A. Scheuch, 
Jr., was insured by a policy of insurance issued by said 
London Guarantee and Accident Company, Ltd., whereby 
said Insurance Company undertook and agreed to pay 
such compensation to the employees of said: Charles A. 
Scheuch, Jr., and their dependents, as might! be lawfully 
awarded under the said Acts of Congress for accidental 
injury or death arising out of and in the course of employ¬ 
ment, and said policy of insurance was in full force and ef¬ 
fect on the aforesaid fifth dav of Januarv, 1933. 

5. On, to wit, January 5th, 1933, the said 1 George H. 
Curtin, while at work, suddenly died from some unknown 
cause. 

6. On, to wit, February 10th, 1933, a claim for compen¬ 
sation under the aforesaid Acts of Congress was filed in 
the office of the said Deputy Commissioner Hoage by the 
said Adaline Curtin, who alleged that she was the widow 
of said George H. Curtin, deceased; that thereafter the 

plaintiff gave notice to said Deputy Commissioner 
3 Hoage that liability of the plaintiff under said Acts 

of Congress was denied, and requested a hearing, 
as in said Acts provided, which hearing wa$ thereafter 
granted and had before said Deputy Commissioner on, 
to wit, April 27th, 1933 and April 29th, 1933, the original 
transcript of testimony taken at said hearing being hereby 
referred to and prayed to be made, taken and read as a 
part hereof. 

7. At the aforesaid hearing, it was originally claimed 
that the said George H. Curtin died of myocarditis precipi¬ 
tated by strain, but at the conclusion of the! taking of 
testimonv on the first dav of the hearing, the attornevs for 
the widow, realizing that such a claim could not be sub¬ 
stantiated, asked for and were granted leave! to change 
the claim to one of death by heat exhaustion (R. 37), and 
the hearing then proceeded, based on the sole question as 
to whether or not the said Curtin died of heat exhaustion. 

The facts which were disclosed bv testimonv at the hear- 

# • 

mg aforesaid in regard to the issue thus raised, were 
as follows: 
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For six years immediately prior to his death, George H. 
Curtin, deceased, had worked as a baker for Charles A. 
Scheuch, Jr. Decedent was fifty-one years of age and 
apparently in good health except that he ate an unusual 
quantity of sweets and two or three times a year com¬ 
plained of having bitter gall, in addition to which on the 
day of his death he was suffering with a slight cold. lie 
started to work in the bake-shop at two o’clock P. M., had 
made up some bread and rolls, and at four o'clock de¬ 
cedent, using a long handled peel or paddle about six or 
eight feet in length, put two loaves or two pans of bread 
on the paddle and shoved it into the oven and was about 
to put some more bread into the oven, having been 
4 in front of the oven only the length of time neces¬ 
sary to do this, which was estimated at not over 
ten minutes, when he became sick and stopped his work 
and went into another room and sat on a bench. He 
looked white, his lips were purple, there was perspiration 
on his forehead and he was breathing hard. He was able 
to talk a little but in about fifteen minutes slumped over 
dead. The temperature in the bakery, according to esti¬ 
mates, varied from seventv to ninetv degrees but directlv 
up against tlu* oven the temperature ranged from one 
hundred and ten to one hundred and fourteen degrees, 
and sometimes one hundred and twenty degrees. It was a 
cool day in January and the temperature in which the 
men were working was such that there was no necessitv 
for opening the windows, doors or ventilators that day. 
Decedent, when he stopped work, did not complain of the 
heat, nor did he complain that he had overlifted, nor is 
there anv testimonv that he did anv excessive lifting or 
arduous work during the two hours he had worked on that 
particular day. 

Upon arrival, the physician who was called noticed that 
decedent was cyanosed, there were beads of perspiration, 
no pulse, breathing was stopped, and all signs of life were 
gone. He was unable to determine the cause of death but 
felt that myocarditis would be as good a guess as any 
other. He testified that he could not sav that it was heart 
failure attendant on heat exhaustion. He thought that 
decedent had suffered an acute heart failure, but was un¬ 
able to sav this definitelv, nor to sav what might have 
caused it. Xo other physician actually saw the decedent. 
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A physician in general practice, who has seen a few 
cases of heat exhaustion, was asked a hypothetical 
5 question based in part on the erroneous supposi¬ 
tion that decedent came to work shortly after eight 
o'clock in the morning, had worked four and one-half 
hours, had lifted heavy sacks of dour and had removed 
trays from the bake oven around which oven the tempera¬ 
ture registered from one hundred and ten to one hundred 
and twenty degrees, none of which facts, however, were 
adduced at the hearing. In answer to this question, this 
physician stated that there would be two choices as to the 
cause of the death. The hypothetical question was then 
amended to show that the death occurred on a rather cold 
day in January, when there was no need to open up the 
ventilating apparatus, that decedent was putting into the 
oven a peel with two loaves on it or two pans on it, and 
was about to put the other in, which was the only indica¬ 
tion of anv length of time he had been in front of the 
oven; that the peel or stick was six or eight feet long, 
and that decedent had been in front of the oven for only 
a few minutes but during the rest of the time had been 
in the larger room where the temperature was only sev¬ 
enty to eighty degrees. The physician, in answer to the 
question as to the cause of decedent’s death, then stated 
that the physician did not know how long decedent had 
been exposed to the heat, but thought that if lie had been 
exposed to the heat for any great length of time and had 
been working hard, the death might be a question of ex¬ 
haustion or a question of the heart, but that it he picture 
was not absolutely clear, but that those two possibili¬ 
ties were there. The hypothetical question was further 
amended to show that decedent had probably dumped six 
or eight sacks of flour into a mixer and that he had worked 
from twelve o’clock to four o’clock, although there was no 
testimony that decedent had that day dumped any 
(> flour into the mixer, nor that he had worked from 
twelve o’clock until four o’clock, the testimony being 
that he had worked onlv from two o’clock to fciur o’clock. 
In ^answering this further amended hypothetical question, 
the physician stated that the cause of death was either 
heat exhaustion or lapse of circulation due to a lagging of 
the heart, and that inasmuch as there was no autopsy the 
physician would not be able to tell from the external ap- 
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pearance of the body whether decedent died of myocarditis 
or acute cardiac dilatation; that the physician has not spe¬ 
cialized in matters of the heart or heart trouble. He 
again said that he was of opinion that there were two 
possibilities in the case. He further was of opinion that 
that decedent either got an acute heat exhaustion or got 
a heart condition, or that his heart just failed him, his 
opinion as to the possibility of acute heat exhaustion 
being based, however, on a hypothetical question, three 
times amended, which did not set forth the true facts as 


to the length of time decedent had been working, the type 
of work he had been doing, and the length of exposure to 
the heat of the oven, concerning which the physician said 
his understanding was not clear. Whether decedent had 
a cardiac collapse the physician did not know. 

Another physician, whose experience has been in the 


practice of internal medicine, and who has seen cases of 


heat exhaustion, testified that it 


is verv difficult 


to sav 

% 


whether a man in normal condition could have died from 


the amount of heat to which decedent was subjected and 
that as to a normal man, he would say “Xo” definitely; 
that he could merely say that there is a possibility that 
decedent's head balance may have been disturbed but it 


would he impossible to say whether the heat caused 
7 decedent's death: that there is a possibility that the 
heat may have been too much but this is just a 
possibility and there are any number of possibilities 
which would he purely speculative to bring out: that the 
historv was not satisfactorv enough to tell either wav 
whether or not decedent died of heat exhaustion or was 


affected bv his working conditions. 

Another internist, who has studied, taught and practised, 
concerning conditions of the heart, having seen about three 
thousand cases, stated that in his opinion decedent’s oc¬ 
cupation had not caused his death: that the doctor did not 
know of what decedent died and that it would be impos¬ 
sible for anyone to say what caused his death because the 
symptoms described were not specific of any particular 
thing, but were symptoms of many things: that there was 
nothing specific in the symptoms to show heat exhaustion: 
that decedent may have died of nephritis but the doctor 
cannot say that decedent did; that he thinks decedent died 
of apoplexy or along with that cerebral thrombosis; that 
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l 


from the symptoms displayed with no past history, the 

evidence is not sufficient to sav of what decedent died: that 

* . 7 

from the amount of heat to which decedent was subjected, 

il is impossible for him to have died of heat exhaustion, as 

there would have to be lots of heat; that the symptoms 

decedent had, and the absence of any other facts, make it 

impossible to say what caused the death; that decedent died 

exhibiting symptoms that could have been heat exhaustion 

or could have been any other disease, and the symptoms 

were not specific enough to sav that there was heat exhaus- 
* ' « 

tion. 


The Commissioner himself, at the hearing,; announced 
that the evidence did not show that there were or 
8 were not any known pre-existing symptoms of any 
ailment or defect of the heart, and in the hypothetical 
question claimant's attorneys stated that decedent had 
never been troubled bv or exhibited anv svmptoms of anv 
ailment or defect of the heart. 

8. r])on the facts set forth in the immediately preceding 
paragraph, the plaintiff disclaimed liability foi, compensa¬ 
tion under the aforesaid Acts of Congress upon-, the ground 
that such facts made it clear that the said George II. Curtin 
had not sustained any injury or occupational disease aris¬ 
ing out of and in the course of the employment; within the 
meaning of the District of Columbia Compensation Act. 

9. Subsequent to the aforesaid hearing before said 
Deputy Commissioner lloage, said Deputy Commissioner 
tiled in writing in said compensation proceedings, so-called 
‘‘Findings of Fact ”, in which he declared “that on said day 
the employee herein, while in the employ of the employer 
above-named, as a baker, sustained personal injury which 
arose out of and occurred in the course of his employment, 
and resulted in his death”, and on May 25th,’ 1933, said 
Deputy Commissioner made an Award, which requires the 
plaintiff to forthwith pay the defendant, Adaljne Curtin, 
compensation from January fith, 1933, to and including 
May 25th, 1933, at the rate of $13,125 per week, and to con¬ 
tinue to pay thereafter to the said Adalino Curtin com¬ 
pensation at the rate of $13,125 per week every;two weeks 
until further order of the Deputy Commissioner,; and which 
Award further requires the plaintiff to pay funeral ex¬ 
penses in the sum of $200.00: that the aforesaid Findings 
of Fact and Award are, in letters and figures, as follows: 
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9 “United States Employees’ Compensation Commission, 
District of Columbia Compensation District. 

Case No. 6039-1. 

In the matter of the claim for compensation under the 
District of Columbia Workmen’s Compensation Act: 

Mrs. Adaline Curtin, Claimant, 

vs. 

Charles A. Scheuch, Jr., Employer; London Guarantee 
& Accident Co., Ltd., Insurance Carrier. 

Compensation Order. 

Award of Compensation. 

Such investigation in respect to the above-entitled claim 
having been made as is considered necessary, and a hearing 
having been duly held in conformity with law, the Deputy 
Commissioner makes the following 


Findings of Fact. 

That on the fifth dav of Januarv, 1933, George II. Curtin, 
hereinafter known as “employee”, was in the employ of 
tile employer above named, whose address is 1166 Bladens- 
burg Koad, X. E., Washington, District of Columbia: that 
the employer was subject to the provisions of an Act of 
Congress approved May 17, 1928, entitled “An Act to pro¬ 
vide compensation for disability or death resulting from 
injury to employees in certain employments in the District 
of Columbia and for other purposes”: that the liability of 
tin* employer for compensation under said Act was insured 
by the London Guarantee Accident Company, Ltd.: that 
on said day the employee herein, while in the employ of the 
employer above named as a baker, sustained personal in¬ 
jury which arose put of and occurred in the course of his 
employment and resulted in his death: that on said day at 
about 1:20 or 1:30 p. m., the employee left his home, ap¬ 
parently in good health excepting for a slight cold; 
10 that the employee went to his regular place of em¬ 
ployment where he was to begin work at 2:00 p. m.: 
that his duties required him to lift from six to eight sacks 
of flour, weighing about 80 or 90 pounds each day, and 
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then mixing and baking bread; that at about 4:00 p. m., the 
employee had his dough mixed, and started to place the 
bread in the oven for baking; that the temperature in the 
room in which he was working usually ranged from 80 to 
90 degrees Fahrenheit, excepting in front of the, oven where 
the temperature ranged from 110 to 120 degrees Fahren¬ 
heit; that after the employee worked in front of the oven 
for a time, putting bread into the oven, a co-employee 
testified that the employee said “He got shortness of 
breath or something;” that the employee left the room and 
on the wav out stated to another fellow worker that he 
thought he “Was a goner that time”; that the employee 
went into an adjoining room and sat on a bench, and after 
remaining there a short time, he fell in a reclining position; 
that the co-employees went to his assistance, and one of 
the employees described his condition as follows: “He 
looked white; his lips were purple; and there was perspira¬ 
tion all over his forehead. He was getting his breath kind 
of hard, and he slumped back and fell overt” That a 
physician was called a short time later and, upon examina¬ 
tion, he found that the employee was “Cyanosed and there 
were profuse beads of perspiration”, and he determined 
that the employee was suffering from acute heart failure; 
that it was established by medical evidence that the em¬ 
ployee died of myocarditis or acute heart failure, and the 
contributory cause of death was heat exhaustion due to ex¬ 
posure to the heat with which he came in contact while in 
front of the oven putting bread into it; that the av- 
11 crage weekly wage of the employee at the time of 
the injury, working seven days, was ini excess of 
$37.50, the maximum amount provided for in the Act upon 
which compensation may be based; that Mrs. Adaline 
Curtin, who was born on June 2, 1886, is the surviving wife 
of the employee and as such she is entitled to compensa¬ 
tion at the rate of 35 c / r of $37.50 per week, or $13,125 per 
week; that compensation from January 6, 1933, to May 25, 
1933, a period of 20 weeks, at the rate of $13,125 per week, 
amounting to $262.50, is due; that AV. W. Chambers Com¬ 
pany, Undertakers of 1400 Chapin Street, X. AV. r rendered 
burial services in behalf of the employee, and that the bill 
for such services was in excess of $200.00; that the bill for 
burial services rendered in behalf of the employee has been 
paid by Airs. Adaline Curtin, and she is entitled to reim- 
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bursement in tlie amount of $200.00; that Attorneys Martin 
F. O’Donoghue and Fred E. Strine rendered legal services 
in behalf of the claimant, and their fee is approved as rea¬ 
sonable in the amount of $50.00. 

Upon the foregoing lindings of fact, the Deputy Com¬ 
missioner makes the following 

Award. 

That the employer, Charles A. Scheuch, Jr., and the in¬ 
surance carrier, London Guarantee & Accident Company, 
Ltd., shall pay to the claimant herein compensation from 
January 6, 1933, to and including May 25, 1933, a period 
of 20 weeks, at the rate of $13,125 per week, amounting to 
$262.50, which amount is due and shall be paid forthwith; 
shall continue to pay compensation to the claimant herein 
at the rate of $13,125 per week, payable every two weeks, 
beginning Mav 26, 1933, until further order of the 
12 Deputy Commissioner; shall pay to the claimant 
herein as reimbursement for moneys expended by 
her in the payment of the bill for burial services rendered 
in behalf of the employee by the AY. \Y. Chambers Com¬ 
pany, the sum of $200.00: and shall pay to Attorneys Mar¬ 
tin F. O'Donoghue and Fred E. Strine for legal services 
rendered in behalf of the claimant the sum of $50.00, which 
amount shall constitute a lien upon and shall be paid out 
of the unpaid installments of compensation to which the 
claimant is entitled. 

Given under my hand at "Washington, D. C., this twenty- 

fifth dav of Mav, 1933. 

% • 

(Signed) K. J. HOAGE, 

Deputp Commissioner, 

District of Columbia 
Compensation District. 


Proof of Service. 

I hereby certify that a copy of the foregoing compensa¬ 
tion order was sent bv registered mail to the claimant, the 
employer, the insurance carrier, and to Attorney Martin 
F. O’Donoghue, at the last known address of each as fol¬ 
lows : 
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Name. 

Mrs. Adaline Curtin. 

Mr. Charles A. Scheuch, Jr. 

London Guarantee and Ac¬ 
cident Company, Ltd. 

Mr. Martin F. O’Donoghue, 
Attorney . 

Mailed May 25, 1933. 
(Signed) 


Address. 

1904 Newton St., N. E. 
Washington, D. C. 

1166 Bladensburg Road, 

X. E. Washington, D. C. 

i 

I 

c/o Swingle & Swingle, At¬ 
torneys, Colorado Build¬ 
ing, Washington, D. C. 

941 Investment Building, 
Washington, D. C. 

i 

R. J. HOAGE, 
Deputy Cout mission er. 


10. Plaintiff says that the said Adaline Curtin is not 
lawfully entitled to the award of compensation and funeral 
expenses, as aforesaid, or to any award under the pro¬ 
visions of the Acts of Congress aforesaid, and that the said 
Findings of Fact and Award are not in accordance with law, 
hut are arbitrary, capricious and contrary to law, 
13 and are based upon speculation and conjecture in¬ 
consistent with the established facts, and there is no 
evidence of a substantial nature to support the same; that 
there is absolutely no evidence whatever that the physician 
who was called shortly after decedent’s death determined 
that decedent was suffering from acute heart failure, nor is 
there anv evidence that decedent died of myocarditis or 

• • • I 

acute heart failure, nor is there any evidence that the con¬ 
tributory cause of decedent's death was heat exhaustion 
due to exposure to heat while at work; that, on the contrary, 
the evidence is that the said decedent was not! suffering 
from myocarditis; that the positive testimony of the physi¬ 
cian who was called is that one guess would be as good as 
another as to the cause of decedent’s death; that all four 
physicians who testified stated that there was an insufficient 

history and insufficient facts to state definitely what actu- 
• % 

ally did cause the death, and none of them could say that 
the cause of death was heat exhaustion rather than some¬ 
thing else; that said Findings of Fact are incomplete and 
insufficient and not in accordance with law for the further 
reason that no facts are set forth therein establishing that 
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decedent was exposed to excessive heat for a sufficient 
length of time to cause heat exhaustion. 

11. Nevertheless the plaintiff says that it will be com¬ 
pelled to pay the compensation and funeral expenses 
awarded as aforesaid unless this Honorable Court shall 
suspend or set aside said award through its mandatory in¬ 
junction, or otherwise, by appropriate decree to be entered 
herein. 

12. Inasmuch as, by the order of the said Deputy Com¬ 
missioner, a substantial amount of compensation is payable 

in one lump sum forthwith, together with the funeral 
14 expenses, and inasmuch as the plaintiff believes, and 
accord inglv avers, that it will not be able to recover 
back from said Adaline Curtin or the undertaker anv sums 
paid by plaintiff pending the final determination of this 
suit, the purpose of this bill will be defeated and the plain¬ 
tiff irreparably damaged, should it be obliged to make said 
payments pending the final determination hereof. 

13. The plaintiff further says that the only remedy which 
it has in the premises is through the interposition of this 
Honorable Court as provided in the aforesaid Acts of 
Congress. 


Wherefore, the premises considered. The plaintiff re¬ 
spectfully prays as follows: 

1. That process' may issue herein directed to the afore¬ 
said defendant, Robert J. Hoage, Deputy Commissioner, 
United States Employees’ Compensation Commission, Dis¬ 
trict of Columbia Compensation District, and Adaline Cur¬ 
tin, requiring them, and each of them, to appear herein and 
answer the exigencies of this Bill. 

2. That the defendants, and each of them, be tempora¬ 
rily restrained, and after hearing enjoined pendente lite, 
from enforcing, or attempting to enforce the aforesaid 
award of compensation. 

3. That this Honorable Court direct the said Robert J. 
Hoage, Deputy Commissioner as aforesaid, to transmit to 
this Court a full and complete transcript of all of the rec¬ 
ords, papers, orders and testimony taken before the said 
Deputy Commissioner in this case. 

4. That upon final hearing, this Honorable Court may 

wholly suspend or set aside the said award of said 
15 Deputy Commissioner Hoage. 
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5. And for such other and further relief as the 
exigencies of the case may require and to the Court may 
seem just and proper. 

LONDON GUARANTEE and ACCIDENT 
COMPANY, LTD., 

By ERNEST A. SWINGLE. 

SWINGLE and SWINGLE, 

By EDWIN A. SWINGLE, j 

Attorneys for Plaintiff. 

I 

District of Columbia, ss: 

I 

I, Ernest A. Swingle, being first duly sworn, on oath de¬ 
pose and say that I am the agent of the London Guarantee 
and Accident Company, Ltd., a corporation, the plaintiff 
herein, for the purpose of making, and being duly author¬ 
ized to make, this affidavit; that I have read, and am per¬ 
sonally acquainted with, the facts stated in the foregoing 
and annexed Bill of Complaint subscribed by me on behalf 
of said Company, and know the contents thereof; that the 
facts stated therein, upon my personal knowledge, are true, 
and those stated upon information and belief, I believe to 
be true. 

ERNEST A. SWINGLE. 

i 

Subscribed and sworn to before me this 20th day of June, 
A. D., 1933. : 

(notarial seal.) 

marie McDonald, 

Notary Public, D. C. 



14 


LONDON GUARANTEE AND ACCIDENT CO., LTD., VS. 


1(> United States Employees’ Compensation Commission 

for the District of Columbia. 

Before Hon. R. J. Hoage, Deputy Commissioner for the 

District of Columbia. 


Xo. 6039-1. 

Mrs. Adaline Curtin, Widow of George Curtin, Claimant, 

vs. 

Charles A. Sciif.nch, Jr., Employer; London Guarantee 
and Accident Company, Limited, Insurance Carrier. 

Transcript of Testimony at Hearing. 

Filed June 20,1933. 

* * :<•: # 


Pursuant to notice, this matter was heard before Honor¬ 
able R. J. Hoage, Deputy Commissioner, United States 
Employees’ Compensation Commission, at Washington, 
1). C., on the 27th day of April, 1933, at 2 o'clock p. m. 


Appearances: 

Fred 11. Strine, Esquire, and Martin F. O’Donoghue, 
Esquire, on behalf of the Claimant; 

Ernest A. Swingle, Esquire, on behalf of the Re¬ 
spondents. 


17 The Deputy Commissioner: This is the case of 

Mrs. Adaline Curtin, widow of George Curtin, the 
Claimant, against Charles A. Schench, Jr., the employer, 
and the London Guarantee and Accident Company, Limited, 
the Insurance Carrier. 

Having been formally set for hearing, the case is pre¬ 
sented for consideration at this time. 

The parties present are: 

Is Mrs. Curtin present? 


The Claimant: Yes, sir. 

The Deputy Commissioner: Represented by her attor¬ 
neys Fred H. Strine, Esquire, and Martin F. O’Donoghue, 
Esquire. 

What witnesses have vou, Mr. O’Donoghue? 
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Mr. O’Donoghue: IVe have not anv here. We mav call 
Doctor Strine later. We could not get him this afternoon. 

The Deputy Commissioner: Are you making* application 
for Doctor Strine’s testimony? 

Mr. O’Donoghue: Yes. We would like to bring him 
down. He is tied up on an operation. 

The Deputy Commissioner: We will see, atj the conclu¬ 
sion of the hearing. j 

Is that all the witnesses? ; 

Mr. O’Donoghue: That is all the witnesses, j 

The Deputy Commissioner: Representing the Respond¬ 
ents is Ernest Swingle, Esquire. 

What witnesses have you on behalf of the Respondents, 
Mr. Swingle? j 

IS Mr. Swingle: Clarence Gooding. j 

The Deputy Commissioner: And Doctor Cohen? 

Mr. Swingle: Doctor M. H. Cohen. He is called bv the 
Claimant, I understand. 

The Deputy Commissioner: Yes. 

Mr. Swingle: Doctor Marvin McDugald McLean is here. 

The Deputy Commissioner: Is that all your! witnesses? 

Mr. Swingle: Yes. 

V ! 

Mr. O’Donoghue: We have Mr. Louis Alsop.i 

The Deputv Commissioner: All right. 

Will the witnesses stand and be sworn, please? 

(The witnesses present were thereupon duly sworn, as 

was the Claimant, by the Deputy Commissioner.) 

; 

The Deputy Commissioner: Do you want the witnesses 
excluded ? 

Mr. O’Donoghue: I think it would be good, j 

The Deputy Commissioner: The Claimant and the doc¬ 
tors may remain. The others will please step outside the 
hall until we call you and do not discuss this case among 
yourselves or with anvone else during the course of the 
hearing unless it be your attorney. 

(The witness- thereupon retired from the hearing room 
to await the call of the Deputy Commissioner.) j 

The Deputy Commissioner: Now, Mr. Swingle, you are 
representing the Respondents in this case? 

19 Mr. Swingle: Yes, sir. 

The Deputy Commissioner: Do you admit that 
George Curtin, the deceased employee, was in the employ 
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of and rendering services for the employer, Charles A. 
Schench, Jr.? 

Mr. Swingle: Yes, sir. 

The Deputy Commissioner: And do you admit that 
Charles A. Schench, Jr., the employer named in this case, 
was an employer subject to the provisions of the District 
of Columbia Workmen's Compensation Act on the date of 
the alleged injury, January 5, 1933? 

Mr. Swingle: Yes. 

The Deputv Commissioner: And vou sav vou do admit 
that George Curtin, the deceased, was in the employ of and 
rendering services for the employer on that date? 

Mr. Swingle: Yes. 

The Deputy Commissioner: Will you admit that the em¬ 
ployer had knowledge of an alleged injury within thirty 
days of its alleged occurrence? 

Mr. Swingle: Yes. 

The Deputy Commissioner: And do you admit that the 
employer furnished the medical treatment in the person of 
Doctor Cohen? 

Mr. Swingle: Oh, I think so. 

The Deputy Commissioner: Will it be admitted 
20 that the wages of the claimant at the time of the al¬ 
leged injury was forty dollars a week? 

Mr. O'Donoghue: I think we can straighten that out 
with Mr. Swingle. 

Mr. Swingle: The employer says it was forty dollars. 

Mr. O'Donoghue: It is forty-nine dollars. 

Mr. Swingle: Thev did not make, alwavs- 

The Deputy Commissioner (interposing): Will it be ad¬ 
mitted that this is a maximum case, that the wages ex¬ 
ceeded the maximum, thirty-seven dollars and fifty cents? 

Mr. O’Donoghue: Yes. 

Mr. Swingle: That is right. 

The Deputy Commissioner: Mr. Swingle, do you admit 
that the burial expenses in this case were over two hundred 
dollars—the amount is $234, properly certified to? 

Mr. Swingle: If vou have it there, ves. 

The Deputy Commissioner: And will you admit that 
Mrs. Adaline Curtin is the surviving wife of the deceased 
employee ? 

Mr. Swingle: Yes. 

The Deputy Commissioner: Are there any children mak¬ 
ing claim for compensation? 
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The Claimant: I have a daughter. 

The Deputy Commissioner: How old? 

The Claimant: Twenty rears. 

• • 

The Deputy Commissioner: Are there any chil- 
21 dren under the age of eighteen ? 

The Claimant: Xo. ■ 

The Deputy Commissioner: The claim is .just made by 
the surviving wife, then? 

Mr. O’Donoghuc: Yes. j 

The Deputy Commissioner: What is your controversion 
in this case, Mr. Swingle? 

Mr. Swingle: We deny that the employee’s death was 
the result of any work lie was performing for the employer. 

The Deputy Commissioner: Are you admitting an in¬ 
jury and liability for temporary total disability for any 
period of time? j 

Mr. Swingle: This death occurred immediately. 

The Deputy Commissioner: Oh, it did occur immedi¬ 
ately? i 

%/ 

Mr. Swingle: Yes. ! 

Mr. O’Donoghue: Y es. 

The Deputy Commissioner: You are denying that there 


was an injury within the meaning of Section 2 
trict of Columbia Workmen’s Compensation Ac 


of the Dis- 
t ? 


question to 


Mr. Swingle: Yes, sir. 

The Deputy Commissioner: That is the only 
be proven? 

Mr. O’Donoghue: Yes. 

The Deputy Commissioner: Then please confine your 
examination of the witnesses to that one question. 
22 I think that is a medical question entirely as long 

as the other questions are admitted. 

Mr. O’Donoghue: I think it is. 

The Deputy Commissioner: What is the use of keeping 
these other witnesses here, then? They are not medical 
witnesses. 

Mr. O’Donoghue: Well, they might bring out the inci¬ 
dental facts. We will try to show that this was superim¬ 
posed by heat exhaustion. 

The Deputy Commissioner: All right. 

You may proceed with your case, Mr. O’Donoghue. 


2—6152a 
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Remember that we are not bound bv the common and 

% 

statutory rules of evidence. What we want to do is to get 
at the facts as concisely and as quickly as possible. 

Thereupon Mrs. Adaline Curtin was called as a witness 
for and in her own behalf, and having been previously duly 
sworn by the Deputy Commissioner, as is above indicated, 
assumed the witness stand and, upon examination, testified 
as follows: 


Direct, examination. 


Bv Mr. O'Donoghue: 
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Q. Your full name is Mrs. Adaline Curtin? A. Yes, sir. 

Q. You are the widow of George Curtin? A. Yes. 

Q. Directing your attention now to the date of 

January 5, 1933, what time did vour husband leave 

vour home that dav? A. 1 think it was between twenty 
• • % 

after one and one-thirtv. 

* 

Q. And what was his physical condition when he left 
home? A. Welh he had a slight cold but otherwise he was 
all right. 

Q. He had made no complaints of anv bodv ailment? 
A. Xo. 

Q. And lie had been working every dav? A. Yes, sir. 

Q. For how long a time? A. Well, I think it would be 
six vears January the 20th. 


Q. When did you next see your husband, Mrs. Curtin? 

A. I did not see him until the undertakers brought him 
home. 

Q. What time was that? A. Friday afternoon about 
four o'clock, or a little after. 

Q. How old was your husband? A. Fifty-one years old, 
December the 1st. 

Q. And he was in apparent good health, other than some 
cold that morning? A. lie had never been ill or never com¬ 
plained of being ill. 

Q. lie never complained of any heart ailment 
24 whatever? A. I did not know he had any trouble 
like that. 


The Deputy Commissioner: Is that all? 

Mr. O'Donoghue: Yes. Are there any further questions? 
Mr. Swingle: I have no questions. 


ROBERT J. HOAGE, DEPUTY COMMISSIONER. 


19 


(The witness thereupon was excused and retired from 
the witness stand.) 

Mr. O’Donoghue: I will call John Keuffner.; 

Thereupon John Keuffner was called as a 'witness for 
and on behalf of the Claimant, and having been previously 
duly sworn by the Deputy Commissioner, as is above indi¬ 
cated, assumed the witness stand and, upon examination, 
testified as follows: 

Direct examination. 

By Mr. O’Donoghue: 

Q. What is your full name, please? A. John Keuffner. 
Q. What is your address? A. 1440 Meridian Place, 
Apartment 25. 1 

(J. Where are you employed ? A. Charles A. Schench, 
J r. ! 

Q. In what capacity? A. Well, cake and bread, both. 

Q. You knew Mr. George Curtin? A. Yes, !l guess I 
knew — twenty-seven years, I think. I ought to 

25 know him. 

Q. You were employed along with him at 
Schench’s Bakcrv on Januarv 5, 1933? A. YesJ 
Q. In what capacity was he employed at that bakery? 
A. As bread baker. 

Q. Will you give us what occurred there that afternoon, 
January the 5th? A. Just as it happened? 

Q. Yes. A. Well, that was Thursday. j 

Q. About what time ? A. Wait a minute. What time did 
I start—two o’clock in the afternoon? 

Q. You will have to testify from memory. Don’t ask 
anyone here. A. We change our hours; sometimes—I think 
it was two o’clock in the afternoon I finished out; my day; 
I started my day—I came to work at two o’clock in the cake 
shop and I had a half-day in the cake shop and a : half-day 
in the bread shop. 

By the Deputy Commissioner: 

Q. What time did Curtin come? A. He came at two 

o’clock. ; 

Q. Just when you were leaving? A. No, that was 

26 in the afternoon; no, I came two hours ahead of him. 
I am trying to get it straight. 
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By Mr. O’Donoghue: 

Q. You got there at noon? A. He started at two o’clock 
in the afternoon to make his doughs. I got there two hours 
ahead of him and I quit two hours before he did. 

We changed hours. 

I want to get mvself straight on that. 

Q. All right. A. It was two o’clock in the afternoon. 
He made his doughs. I worked on cake, and I worked on 
cake until half past three or four o'clock; no, it was four 
o’clock: yes, four o'clock, I came in there and we both 
started on bread, and we made up our run of bread and we 
had the first rack of bread, put in boxes, and we had some¬ 
thing like four hundred loaves of bread made up at one 
time, two racks of it, and then started on the buns and bv 
the time the buns are made up the bread is ready to go in, 
.just about. 

I had some pound cake in the oven and it was, we were 
both making up buns, and he was on one side and I was 
on the other, and the bread had proved and George went 
to the oven to run the bread in- 

Q. (Interposing:) The bread had what? A. Proved; 
risen. 

27 Q. What is the temperature around this oven, 
about one hundred and fourteen degrees? 

Mr. Swingle: Wait a minute. 

The Witness: It varies around, some days a hundred and 
ten, sometimes it is a hundred and fourteen, sometimes a 
hundred and twentv degrees. 


By the Deputy Commissioner: 

Q. A hundred and ten to a hundred and forty degrees? 
A. It varies in times, you see. 

Mr. Swingle: May he be more specific—“Around the 
oven”. 


By the Deputy Commissioner: 

Q. What do you mean when you say “around the oven”? 
A. In front of the oven. 

Q. That is a big brick oven? A. Yes. 

Q. With a metal door? A. An iron door, yes. Of course 
the heat from the inside is coming out. 
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Q. Where did you work with reference to that, on the 
mixer making up the bread and dough? A. That is on the 
side. 


Q. Part of the same room? A. Part of the same room. 

Q. How far from this oven? A. About fifteen or 
28 twentv feet a wav. 

Q. Fifteen or twentv feet wav. What did vou 
do with the bread when you made it up? A. We put — in 
troughs and carried it to the far end of the shop. 

Q. And let it rest there until it raises? A. Yes. 

Q. Then, the whole room you are in will not range a 
hundred and ten to a hundred and fourteen degrees? A. 
Xot the whole room. I said in front of the oven. Eight at 
the oven. 


Q. But Mr. Swingle wants to know the condition of the 
room. A. The room, around the normal, ten or fifteen feet 
a wav would varv eight v to ninctv degrees. 

Q. That is where you are mixing the bread? A. Yes. 

Q. And the buns, too? A. Yes, sir. 


Bv Mr. O’Donoghue: 

• o 


Q. You got to your story, Mr. Keuffner, where Mr. Curtin 
had gotten to the bread, had gone over because the bread 
had risen. A. Mv store is he was down to the oven; he 
went to the oven and I was at the bench making up buns, 
and he started to run in this bread. I 


29 In the meantime, the cake out there was about 

done, 1 do that off and on, I leave and I go back, and 
I come back again and then 1 go back, and the cake was 
about done and I started to go through to take out some¬ 


thing and as 1 was oul there Clarence Gooding was! putting 


bread on the peel, to shove it in the oven- 


By the Deputy Commissioner: 

Q. (Interposing:) That is a long handle- A.j (Inter¬ 

posing:) Yes, a peel, and he called me and he said: “Mr. 
Keuffner, come here”, and I dropped everything and I 
went in there and as I was going in George was walking 
past. 

Q. George who ? A. Mr. Curtin. j 

Bv Mr. O’Donoghue: 

Q. The deceased? A. He said: “John, I thought I was 
a goner”, see, and I finished dropping the bread in the oven 
and he went outside and sat on the bench. 


i 
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Q. Mr. Curtin had been right in front of this oven put¬ 
ting the bread in? A. He was there about ten minutes, sure. 

Q. Go ahead. A. I run the bread in- 

Q. (Interposing:) What did Mr. Curtin do after 
30 he passed you and said: “John, I thought I was a 
goner"? A. lie sat on the bench—that is it; and 
while he was sitting on the bench, in the meantime, Mr. 


Schench came downstairs and he 


said: “Charlie, I am 


sick”, and he said: 


“Charlie, I have not had my dinner”— 


I call mv boss Charlie—and he said: “I have not had mv 
dinner or supper”- 


By the Deputy Commissioner: 

Q. (Interposing:) Who said that? A. George. Mr. 
Schench said—He said: “Go out and get your supper and 
finish up for him.” 


Bv Mr. O’Donoghue: 

• * 

Q. Who said that ? A. George said that to him. 

By the Deputy Commissioner: 

Q. That is George Curtin? A. Yes, he said it to him, and 
in the meantime he turned around and went upstairs and 
I did not see him until l heard him—I did not see him—I 
came out again to finish taking mv cakes out and George 
was sitting on the corner of the bench and I took out one 
peel of cakes, two cakes at a time, and I started to take out 
the second, and as J took out the second 1 turned around 
and I seen George recline over on the bench. 

( c ). He was sitting outside now? A. Yes, he was sitting 
outside now, and as 1 turned around I seen him 
31 getting real peculiar color and sweat on him, and I 
dropped everything, and I picked him up, and f 
patted him and 1 said: “George, George, George", and I 
done all I could, and in my excitement, I done all 1 could, 
and I called the boy to run upstairs for help and give me 
some water- 


The Deputy Commissioner (interposing): Never mind 
telling all that. 

By the Deputy Commissioner: 

Q. Did you speak to him? A. l r es, but he did not an¬ 
swer me. 
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Q. Did lie talk to you at any time after that? A. No 
more. 

I 

By Mr. O'Donoghue: 

Q. There was a cold, clammy sweat on hint? A. Yes. 
The last thing lie said to me was: “John, I think I am a 
goner”: he said that the second time to me. He said that 
again to me. i 

Q. Then you went to the oven and started taking out 
the cakes ? A. Yes. 

Q. How far away was he from you when you were taking 
these cakes out of the oven? A. As far as vou are from 
me: not even that far. 

Q. About a distance of eight feet? A. There is no feet 

between you and me, hardly; just a table about this 
32 size, a little broader: about here (indicating), I 

guess. : 

_ i 

By the Deputy Commissioner: \ 

Q. About four feet? A. Yes, yes. i 

Bv Mr. O’Donoghue: 

Q. You were just about four feet- A. (Interposing:) 

He was from me, vcs. 

i 

Bv Mr. Swingle: i 

• * 

Q. At the moment he died? 

The* Depute Commissioner: No, that was at first. 

The 'Witness: At the moment he died, he was four feet 
a wav from me. I 

By Mr. O’Donoghue: 

Q. He never moved from the bench? A. No, lie; did not 
move no more. j 

i 

The Deputy Commissioner: I thought he said that he 
went outside. 

The Witness: We have two ovens, a bread oven and a 
cake oven. He moved from the bread oven and lie went 
outside and sat on the bench. 


! 
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By the Deputy Commissioner: 

Q. Outdoors? A. No, no; out in the other shop. 

33 Q. That is where you were working? A. Yes. 

Mr. Swingle: Tie means, then, he was about four feet 

away when lie was sitting down in the other shop. 

The Witness: He was four feet awav from me in the 

•> 

other shop. 


Bv Mr. O’Donoghue: 

%■ V-' 


Q. He had been taking of the bread from the oven with 
Mr. Gooding? A. Xo, putting it in. 

Q. And, Mr. Gooding called you in? A. Yes. 

Q. And, as you passed Mr. Curtin, going in, Curtin said: 
“John. 1 thought I was a goner?” A. As he left the 

oven-He evidentlv must have felt bad; he could not 

finish; he left the oven and he was going outside and 
wanted me to finish. 

Q. To the other room? A. Yes. 

Q. And he stayed in the other room? A. Yes. 

Q. Xow, did he ever move from that particular bench? 
A. Xo. not until lie was moved. 

Q. Yes; and how far was that bench away from the cake 
oven? A. How far from the cake oven? 

34 Q. About four feet ? A. Yes, just about four feet. 


yes. 

Q. What is the temperature around the cake oven; the 

same as the bread? A. Xo: normally around sixty-five to 

• • 

seventy degrees. 

Q. Around the cake oven ? A. Yes, sure, the whole place 

is sometimes cooler than that; it is coo] outside there. 

Q. Then, you went and finished the bread and tlie next 

time von saw him he was keeled over with the cold, clammv 
• • 

sweat ? 


The Deputy Commissioner: He did not say he finished the 
bread: lie said he was taking out cakes. 

The Witness: I finished running the bread and went in 
there and took the cake out and George collapsed on the 
bench. I done all I could for the man at the time he, of 
course—naturally I finished later on. 


By Mr. O’Donoghue: 

Q. How much interval of time would you say it was that 
you put the bread back in and took it out from the oven and 
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took out the two cake peelers? A. About ten minutes; that 
was only half a rack in there. It only takes a few minutes. 

By the Deputy Commissioner: 

Q. What was only ten minutes; from the time you saw 
him walking out until he keeled over? A. Yes, it 

35 happened during that period. 

j 

Mr. O’Donoghue: I have no further questions. 

I 

Cross-examination. 

I 

Bv Mr. Swingle: j 

Q. Mr. Iveuffner, he was running racks of bread at the 
time, as I understand it ? A. Yes, sure. 

Q. How were they put in the oven? A. You pull the 

peeler out and the boy- 

Q. (Interposing:) That is the long stick? A. Yes. 

_ i 

By the Deputy Commissioner: 

( c ). A long-handled paddle? A. Yes. 

Bv Mr. Swingle: i 

i 

( c ). What is the purpose of that peeler? A. To put the 
bread in. 

By the Deputy Commissioner: 

Q. To put it back in the oven? A. You cannot get it in 

the other wav. 

* 

By Mr. Swingle: 

i 

( c ). It is a long stick and you put it in there so that the 
man would not be too hot? A. It is a stick; you put the 
bread on that stick and shove it in. > 

36 Q. You do that so you won’t get burned? A. Oh, 
we were not in any danger of getting burned. We 

wear gloves on our hand and we are pushing the peel in 
and pulling it out; it is the same as putting bricks along¬ 
side each other. 

Q. Let me ask you how warm would it be ten feet away 
from the oven? A. Ten feet away from the oven? 
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Q. Yes. A. I imagine the temperature would vary 
around twenty to thirty degrees. 

Q. The closer you got to the oven the hotter? A. Yes; it 
is just right in front. 

Q. Right in front il is one hundred and ten degrees? A. 
Of course, the fire boxes are there. 

Q. This was the winter time, January the 5th? A. I 
thought it was February. 

Q. January the 5th. Do you remember whether that was 
a warm day or a cold day ? A. Well, we have a very funny 
winter. 

The Deputy Commissioner: I can get the weather report. 

The Witness: It was not so verv warm that dav. 1 do 

• • 

not think it was a normal day: I do not think it was raining 
or anything: just an ordinary cool day. 

Bv Mr. Swingle: 

37 Q. Did you have any doors open ? A. Oh, no, no; 

everything was closed up. I know there was no 
necessity for opening anything that day. 

We do open the windows when we get too warm. 

Q. You do open the windows when you get too warm? 
A. Oh, yes, sure: we have a ventilator. 

Mr. Swingle: That is all. 

R edi rect exami nat ion. 

Bv Mr. O'Donoghue: 

O. That dav you had been mixing dough, preparing this 
bread? A. Who? 

Q. You and Mr. Curtin? A. 1 was mixing it. 

Q. You were mixing it ? A. Yes. 

Q. How many sacks of Hour each day—Let me ask you 
this first: You and Mr. Curtin were mixing it? A. I was 
mixing it. 

Q. You were mixing it? A. Yes. 

Q. Now, how many sacks of flour each day would Mr. 

Curtin usuallv lift ? 

% 

Mr. Swingle: He has never said anything about 
3S lifting any sacks of flour. 
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By Mr. O’Donoghue: 

Q. Did he ever lift any sacks of flour? A. We all have 
to lift sacks of flour. 

Q. How many did he lift a day ? A. On the average of 
nine; sometimes six, sometimes eight. 

Q. How many pounds did eacli one weigh? A. Ninety- 
eight pounds. 

Q. How far would he have to lift them? A. As high as 
this table. j 

Q. And empty them ? A. He just put them up and let 
them go in the trough like. j 

By the Deputy Commissioner: 

Q. In the mixer? A. Yes. 

j 

Bv Mr. O’Donoghue: 

» 

Q. "Would he ever have to go down in the cellar and carry 
up milk and malt and things like that? A. No. j 

Q. Or ever do any lifting about the place? | Would he 
have to carry the things from the shop to the mixing tables? 
A. No: that mixer is automatic. It throws it into the 
trough. You turn the mixer down and it throws it out and 
it is automatic. 

‘19 Q. Would you have to lift the dough! on to the 

table? A. We do, in pieces; two of us ctit it off in' 

sizes. 

Q. What would be the weight of the dough that you 
would lift? A. It all depends. Sometimes one hundred 
pounds, sometimes one hundred and thirty-five; it all de¬ 
pends: the two of us lifting and it would depend on just 
how much we cut. 

Q. Mr. Keuffner, Mr. Curtin would do all the lifting 

around the place? A. What do you mean lifting? 

Q. Lifting of the flour and most of the dough?; A. No, I 

would be with him and throw the dough up, and throw the 

dough out after him, and I, though, I throw the dough out, 

always we are together; no time he done it bv himself. If 
• * » 

you do it, you do it of your own accord. 

Q. He would lift all the flour himself? A. Oh, naturally, 
sure, sure; certainly. 

Mr. O’Donoghue: I have no further questions. 
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By the Deputy Commissioner: 

Q. I understand that runs from six to eight sacks a day ? 
A. Yes, on an average. Sometimes there would be one 
more and sometimes one less. 

Mr. 0’Donoghue: I have no further questions. 

By the Deputy Commissioner: 

Q. He had done this all the years he had worked 

40 there? A. Yes. 

Q. Was there anything specific on this day that he 

did different from what lie did anv other dav? A. Xo. 

• • 

Q. When he passed you, did ho complain of the heat ? 
A. Xo: ho complained to mo in the afternoon: ho was talk¬ 
ing to mo about having a cold, just like you and 1. and I 

said: “Whv don't vou take” this or that: I said: “That 
• • 

done mo good", and ho said: “Xo, I have some cough 
medicine." 

Q. Did ho complain that ho had over-lifted? A. Xo. 

Q. Did ho complain of the heat getting him? A. Xo, no. 
Ho said nothing about the heat. 

The Deputy Commissioner: I have no further questions. 
Bv Mr. Swingle: 

• c’ 

Q. Did you over hoar him. in the time ho had boon with 

Mr. Soli on ch. toll of anv illness, gout or heart trouble? A. 

Well, in the past;few years, ho had two or throe spells a 

year: ho would always complain of having bitter gall that 

would come up and everything was bitter in him, and I do 

not know when that was exactlv, but it would last a dav or 

• « 

so and it would be all gone again, as far as I know. 

Q. Would he lose any time from work? A. Xo. no: he 
would not lose any time from work. He taken pills: I never 
inquired much about it. 

41 Bv Mr. CVDonoghue: 

Q. You say he used to have a sour stomach? A. Oc- 
casionallv. 

Q. He used to eat a lot of sweets? A. Yes. Tie was 
great for sweets. He ate more than I ate in ten vears. 
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By Mr. Swingle: 


Q. Did lie do any drinking of alcohol? 
never drank nothing. 


A. No, no, no; he 


Mr. Swingle: That is all. 

Mr. O’Donoghue: That is all. 


(The witness thereupon was excused and retired from the 
witness stand.) 


Thereupon Clarence Wilson Gooding was called as a wit¬ 
ness for and on behalf of the Claimant and, having been 
previously duly sworn by the Deputy Commissioner, as is 
above indicated, assumed the witness stand and the follow¬ 
ing occurred: 

Mr. Swingle: He is mv witness. 

Mr. O’Donoghue: No, I do not- 

Mr. Swingle (interposing): I think his testimony is just 
corroborative. 

The Deputy Commissioner: Do you want to call him 

as vour witness ? 

% 

42 Mr. O’Donoghue: Yes. 

The Deputy Commissioner: All right. 


Direct examination. 

I 

Bv Mr. O’Donoghue: 1 

» • o 

i 

Q. State your full name. A. Clarence Wilson Gooding. 

Q. What is your address? A. 1611 Rosedale Street, 
Northeast. j 

Q. Air. Gooding, you were working with Air. iCurtin at 
Schench’s Bakery the afternoon of January 5, 1932, were 
you not? A. Yes, sir. j 

Q. And you were working around the oven at the time? 
A. Yes, sir. 

Q. AVill vou tell us exactlv what vou were doing and 
what happened that afternoon over there? A. We were 
running bread in the oven and he was taken—— 

The Deputy Commissioner (interposing): Speak plainer. 

By Air. O’Donoghue: 

Q. Talk louder. A. AYe were running bread inithe oven 
when he said he got shortness of breath, or something, and 
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lie could not run it in, and he called John; he was out in 
the cake shop, and he came and run the bread in, and he 
went on the cake shop, he went on the bench, and after we 
got through running the bread, we went out there 

43 and he was laying there and resting up and said: 
“I thought I was a goner that time,” and fell right 

back, and that was all he said. 

Q. The oven there was open as you shoved the bread 
in? A. Yes. 

0. And he was right against the open oven door, pushing 
the bread in on one of these long handles? A. Yes, sir. 

Q. He complained of shortness of breath? A. Yes, sir. 
Q. What did he say, exactly? A. He did not say noth¬ 
ing, only he was taken short of breath and did not think 
he would be able to shove the bread in. 

Q. Did he call Mr. I\ cuff nor to come in, or did you? A. 
He hollered and Keuffner did not hear him and I hollered 
to Keuffner to come in. 

Q. And he walked out in the cake room? A. Yes. 

Q. How long a time did it take you and Mr. Keuffner 
to finish putting the bread in the oven? A. I guess five 
minutes. 

Q. And you and Mr. Keuffner went in the other room? 
A. Yes. 

44 Q. And he was leaning over on the bench? A. 
Yes. 


Q. And he raised up and said: “John, I thought I was 
a goner then”? A. Yes. 

Q. What was his appearance? A. He looked white; his 
lips were purple and there was perspiration all over his 
forehead. That is about all. He was getting his breath 
kind of hard. 


Q. And he slumped back and fell over? A. That was all. 
Q. What was the temperature there in the first room, 
around the oven? A. I cannot tell you; 1 did not pay at¬ 
tention to that. 

Q. Pretty hot, was it? A. It is always hot. 


By the Deputy Commissioner: 

Q. But it was no hotter than usual that day? A. Xo, 
sir. 


Mr. O’Donoghue: I have no further questions. 
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Cross-examination. 

By Mr. Swingle: | 

Q. You mean it was hot close to the oven? A. Yes. 

Q. How about the temperature of the rest of the room? 
A. I do not know. 

45 Q. Do you have a thermometer there? j A. Y"es. 

Q. Did you look at it that day? A. I never look 
at it. i 

Q. You never look at it? A. Xo, sir. 

Mr. Swingle: That is all. 

Redirect examination. 

By Mr. O’Donoghuc: 

Q. How long from the time he slumped over was it until 
the doctor came? A. I do not know. 1 reckon I was too 
scared to look. 

Q. Did you register that interval in time, by a guess, 
could vou? A. Xo, 1 do not think I could. 

Q. Did you see Mr. Curtin do any lifting of flour around 

there that dav? A. Xo, sir. 

» 7 ! 

i 

Mr. O’Donoghuc: I have no further questions. 

i 

(The witness thereupon was excused and retired from 
the witness stand.) 

The Deputy Commissioner: Who was the doctor that 
came, was it Doctor Cohen? 

Mr. O’Donoghuc: Yes. 1 am just going to call him. 

I 

4b Thereupon Dr. M. H. Cohen was called as a wit¬ 
ness for and on behalf of the Claimant, and having 
been previously duly sworn by the Deputy Commissioner, 
as is above indicated, assumed the witness stand and, upon 
examination, testified as follows: j 

i 

Direct examination. 

i 

Bv Mr. O’Donoghue: 

* C 

Q. Doctor, please state your full name and address. A. 
Doctor M. H. Cohen, Fifth and Florida Avenue, Northeast. 

Q. What is your full name? A. Doctor Maxwell H. 
Cohen. 
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Q. You are a duly licensed practitioner of medicine? A. 
I am. 

The Deputy Commissioner: AVill Doctor Cohen’s qualifi¬ 
cations be admitted? 

Mr. Swingle: 1 have no objection. 


By Mr. O’Donoghue: 

Q. How long have you practiced medicine? A. Three 

vears. 

* 

Q. Are you a graduate of any university? A. The Uni- 

versitv of Maryland. 

« % 

Mr. Swingle: I will admit his qualifications. 


By Mr. O’Donoghue: 

Q. Doctor, were you called over here to Schench’s 

47 Bakerv this afternoon, and at about what time? A. 

• • 

I should say it was about live-thirtv. 

Q. Will you please detail to us what you found on your 
arrival there? A. When I got there I found, I went in the 
back room, in back of the store, and saw a bodv lving on 
the couch; it was covered. 

I examined the body and pronounced the man dead. 

Q. Where was the body when you arrived? A. On the 
ground floor of the store, in a small room there; 1 do not 
know what they use it for, a kitchen, I suppose, and there 
was a couch there and the man was laving on the couch. 

Q. Wliat were the external symptoms you saw? A. 
There were no symptoms at all. The only thing I saw was 
several signs, he was cyanosed, there were profuse beads of 
perspiration, all physical signs of life were gone and there 
was no pulse, and breathing was stopped. 

Q. The perspiration was still on him? A. Yes, perspira¬ 
tion was still on his forehead. 

Q. What is your opinion as to the cause of death, if you 
have any? A. It seemed to me that the man had an acute 
cardiac failure, acute heart failure. 

Q. You do not know what caused it, do you ? A. Xo, I 

cannot sav. 

* 

48 Q. Do you know what the symptoms usually are 
attaching to heat exhaustion? A. Do I know the 

symptoms? Yes, sure. I have seen several cases of heat 
exhaustion. 
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Q. In your opinion, what are the symptoms of heat ex¬ 
haustion, from the medical standpoint? A. Well, heat ex¬ 
haustion is characterized principally by, first of all, there 
must be exposure to heat; that is one of the prime essen¬ 
tials. A man usually complains of dizziness, falls over and 

• * 

becomes unconscious at times; sometimes he does not, but 
he becomes prostrate if it is severe enough, and he will 
have convulsions sometimes and the pulse becomes rapid, 
and if he is taken out and given proper treatment, they 
will come back, but sometimes if it is severe enough they 
will die. j 

Q. There is always attending a cold, clammy sweat? A. 
I would not say that was so. 

Q. And, in reality, the body temperature becomes sub¬ 
normal? i 

Mr. Swingle: Mav he testify? 

Mr. O’Donoghue: T am asking him questions. I 

The Deputy Commissioner: Do not tell him a thing. Just 
ask the questions. Do not advise him. 

The Witness: What is it vou want to know? 

« 

Bv Mr. O’Donoghue: 

• * 

Q. As to heat exhaustion, there is always a cold 
49 clammv sweat attendant on that ? A. Yes, vou mav 
have a cold, clammy sweat. j 

Q. And the body temperature becomes subnormal. Is 
that correct? The pulse becomes weak? A. That hap¬ 
pens in a lot of cases. That happens in a number of cases, 
and there are a number of other conditions, tool 1 would 
not say that was specific for heat exhaustion. 

Q. So you do not know, really, what caused this man’s 
death? A. Xo, I do not know exactly what caused it, but 
1 thought it was heart failure. 

Q. It could be heat exhaustion, also ? A. It could have 
been a number of things. 

Q. Heart failure attendant on heat exhaustion? A. I 
would not sav that was the cause. I do not know. 

Q. Would you think a man fifty-one years of age, work¬ 
ing around an oven one hundred and ten degrees and one 
hundred and twenty degrees, could have heat exhaustion? 
A. Certainly he could. 


3—6152a 



34 


LONDON GUARANTEE AND ACCIDENT CO., LTD.. VS. 


Q. You know, of course, it often happens from stokers 
working around- 

o 


Mr. Swindle (interposing*): Wait a minute, Mr. (VD 0110 - 
gliue. Let us let the Doctor testify. 

Mr. (VDonoghue: 1 am just asking him a question. 
50 The Deputy Commissioner: You are advising him 
and telling him what he knows. 

Mr. Swingle: As a matter of fact, you have no claim of 
heat exhaustion. 


The Deputy Commissioner: There is nothing in the rec¬ 
ord to show it. 

Mr. Swingle: Xo, there is nothing in the record to show 
any claim for heat exhaustion. 1 have no objection to you 
asking the question, but 1 do not think it should be too 
leading. 

Mr. (VDonoghue: You cannot lead an expert very well. 

The Deputy Commissioner: You did not qualify him as 
an expert in any particular line. 


Bv Mi*. (VDonoghue: 

Q. Well, your honest opinion is that you do not know 
what he died of.* A. I know he was dead when I got there. 

Mr. (VDonoghue: I have no further questions. 


By the Deputy Commissioner: 

Q. What history did you get, Doctor, of the case? A. 

The history I got was that I got from several people in the 

room, and from what I could gather it was that the man 

had been employed as the evidence brought out here, and 

the patient was brought in the office and someone said that 

he felt dizzv and he sat down on the bench and the 

51 next thing they knew he was doubled over. 

( c ). From the symptoms you had, did you determine 

in vour own mind that this heat exhaustion was what he 
% 

died of or the cardiac failure, or the relation of the one to 
the other? A. It is a hard thing* to sav whether one 
brought on the other or if it is a pure and simple case of 
heart failure. 

I know that the man showed evidence of his heart failing* 
and it was brought out here according to the testimony, but 
what brought that about, I cannot say. If I found him near 
the oven I probably would have thought that was a prime 
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factor, but the man was upstairs on a couch in a room 

where the temperature was normal; the room was not hot. 

It was normal as far as the temperature is concerned where 

I found — , and tin* circumstance of heat exhaustion did not 

enter mv mind. i 

•/ 

\ 

Bv Mr. O’Donoghue: i 

Q. Ills bodv was in a different room from where he 

worked? A. Certamlv it was. 

♦ 

Q. You could not say whether it was myocarditis or what 

it was ! A. That would be as good as any other guess. 

Q. You would not know unless there had been an autopsy ? 

A. Absolutely no. i 

% 

i 

Mr. (VDonoghue: I have no further questions. 

j 

Cross-examination. 


By Mr. Swingle: 

52 Q. Was an autopsy done ! A. 1 do not know. It 
was a coroner’s case. j 


Mr. O’Donoghue: There is no evidence of an autopsy in 
the record. 

The Deputy Commissioner: I do not know yet, Mr. 
O'Donoghue, whether you are making a claim as indicated 
in the notice to the Deputy Commissioner, which stated: 
“How did accident happen”? And it is said that death 
was caused by lifting flour, malt, lard, milk and other in¬ 
gredients in large quantities caused heart failure and he 
dropped in the bake shop. 


Xow, you are bringing in the question of heat exhaus¬ 


tion. 

Which are vou making claim for? 

Mr. O'Donoghue: Well, to be frank, in talking this mat¬ 


ter over with the doctors around the City, we discussed the 
matter and gave them all the evidence we had and it seems 
to them more a case of heat exhaustion than anything. 

Of course, I could not get any witnesses, and when I 
could get into the case it seemed to be possibly a question 
of lifting the flour, and so forth. 

The Deputy Commissioner: You are now baling your 
claim on heat exhaustion? 


i 
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Mr. O’Donoghue: Heat exhaustion, yes. 

Mr. Swingle: That is all. 

(The witness thereupon was excused and retired from 
the witness stand.) 


53 Mr. Swingle: Of course, I do want to sav that 

when we came here today we understood we were to 

* 

meet a case of myocarditis. Of course, we are prepared 
to- 

The Deputy Commissioner (interposing): That is what 

you are meeting. It is a question of whether the onset is 

precipitated by the strain or heat exhaustion. That is 

what I am trying to get stated definitely. 

Mr. O’Donoghue: I would like to bring in medical testi- 

monv- 

% 

The Deputy Commissioner (interposing): Doctor Mc¬ 
Lean is here. 

Mr. Swingle: I have not put on my case. He is using 
my witness: that is all. 

Mr. O’Donoghue: I would like to reserve the right to 
bring in Doctor Strine. 

V 

The Deputy Commissioner: Could not he be secured this 
afternoon ! 

Mr. Swingle: I do not like to put on my medical case out 
of turn. 


The Deputy Commissioner: You have Mr. Alsop? 

Mr. ()‘Donoghue: I do not think we need hear from him. 
file other witnesses have covered what he will testify to. 
The Deputy Commissioner: You can excuse him, then. 


(At this point a recess was taken during which Mr. 
0‘Donoghue communicated with the office of Doctor 
54 Strine by telephone and. following which, this oc¬ 
curred :) 


Mr. O'Donoghue: We cannot get Doctor Strine. We 

would like to come here tomorrow morning. 

Mr. Swingle: The hearing was set for this morning. 

Mr. O'Donoghue: It is a close case. 

The Deputy Commissioner: Inasmuch as the Claimant's 

rights might be prejudiced, I will give you the privilege of 

bringing in more medical testimony. 

' • 

It is not agreeable to this office, however, to have hear¬ 
ings conducted that wav. 
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Mr. 0'Donoghue: If you will set a time, I will have the 
witness here tomorrow. 

The Deputy Commissioner: I have hearings, set for two 
or three weeks ahead of time. 

You have no witness to put on now? 

Mr. O’Donoghuc: I want to put on two witnesses, both of 
who- will testify concerning this medical situation. 

The Deputy Commissioner: l T ou are not putting anyone 
else on, and that is all your witnesses, except Doctor 
Strine? i 

Mr. O’Donoghuc: Yes, Doctor Strine. 

I may also need a heart specialist, also—— 

The Deputy Commissioner (interposing): We cannot 
continue the hearing indefinitely. 

Mr. Swingle: What do you expect Doctor Strine to 
testify to? 

I 

f)5 Mr. O’Donoghue: That it is, in his opinion, this 
heat exhaustion that caused the death, and also the 

other doctor- ; 

Mr. Swingle (interposing): I object to any! testimony 
going in that does not substantiate the claim made here. 

The Deputy Commissioner: You made the claim made as 
to the lifting of the material, causing the strain, and han¬ 
dling of the material? j 

Mr. Swingle: T1 le claim here is that the employee suf¬ 
fered from mvocarditis bv reason of lifting flout and malt, 
and so forth. j 

The Deputy Commissioner: Do you care about putting 

on vour medical testimony now or do vou want to wait and 
• • * 

put it on in rebuttal ? 

Mr. Swingle: I would rather get through with the case 
now, but if there is to be a continued hearing 1 do not think 
it fair to have me put on my defense until I know what their 
claim is. j 

The Deputy Commissioner: You want to refrain from 
putting on the rest of your defense until all the 'testimony 
comes in? 

Mr. Swingle: Yes, and I further want some limitation on 
that. | 

The Deputy Commissioner: There will be nothing more 
after tomorrow. 

Mr. Swingle: May T ask the question as to what testi¬ 
mony he mav bring in ? 

• • W 
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5G The Deputy Commissioner: I will limit it to the 

two doctors. 

Mr. O’Donoghue: Two doctors to prove the symptoms 

here are those of heat exhaustion? 

The Deputy Commissioner: I will allow that because of 

the interests of tlie Claimant involved here. I will allow 

the two doctors and you can put in your rebuttal immedi- 

atelv thereafter. 

* 

Is that agreeable? 

Mr. Swingle: Xo, it is not agreeable, no. 

The Deputy Commissioner: Is it impossible for you to 
be here? 

Mr. Swingle: Xo: I will be here. I am objecting to the 
adjournment and the continuance for the purpose of allow¬ 
ing these two doctors to be brought in to testifv to con- 
trarv facts: one that the man died of one trouble and 
another that he died of some other trouble. 

AYe are practically through with this hearing and still 

far awav from anything which is claimed. 

• • * 


The Deputy Commissioner: I think in the interests of 
the Claimant's rights I will continue the hearing until nine 
o'clock on Saturday morning. 


(Thereupon the instant hearing was concluded.) 


***##*# 


37 I hereby certify that the foregoing is a complete 

and accurate transcript of my shorthand report of 
the testimony and statements, etc., presented at the de¬ 
scribed hearing. 

II. S. MIDDLEMISS, 

Official Reporter. 
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for the District of Columbia. 

Before lion. R. J. Hoage, Deputy Commissioner for the 

District of Columbia. 

Xo. 6039-1. 


Mbs. Adaline Curtin, Widow of George Curtin, Claimant, 


vs. 


Charles A. Schexch, Jr.. Employer; London- Guarantee 
and Accident Company, Limited, Insurance Carrier. 


Tran.script of Testimony at Jieariny. 


Pursuant to notice, this matter was heard before Honor¬ 
able R. J. Hoage, Deputy Commissioner, United States 
Employees' Compensation Commission, at Washington, 
1). (\. on the 29th day of April, 1933, at 9 o’clock a. m. 

i 

Appearances: I 

Fred II. Strine, Esquire, and Martin F. Ol’Donoghuc, 
Esquire, on behalf of the Claimant; 

Ernest A. Swingle, Esquire, on behalf of the Re- 
spondents. 
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The Deputy Commissioner: This is a continuation 
of the hearing in the case of Mrs. Adaline Curtin, 
Widow of George Curtin, the Claimant, against Charles A. 
Schench, Jr., the employer, and the London Guarantee and 
Accident Company, Limited, the Insurance Carrier. 

The formal hearing having been held in tips case on 
April 27, 1933, and the case having been continued for the 
purpose of taking of testimony, the matter comes on for 
further hearing, pursuant to that continuance, at; this time. 


The parties present are: 

Mrs. Adaline Curtin, the Claimant in person, and repre¬ 
sented by her attorney, Martin F. O’Donoghucj, Esquire, 
and Fred H. Strine, Esquire. 

The Respondents are represented by Attorney Ernest 
A. Swingle, Esquire. 

What witnesses are there? 
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Mr. Strine: We have Doctor Edward J. Cummings and 
Doctor William P. Argy. 

The Deputy Commissioner: What witnesses have you, 
Mr. Swingle? 

Cr' 

Mr. Swingle: Doctor Marvin McLean. 

The Deputy Commissioner: Very well. 

I will ask the witnesses who are present to stand and be 
sworn at this time. 

(Thereupon the witnesses present were duly sworn 
60 by the Deputy Commissioner.) 

Thereupon Dr. Edward Joseph Cummings was called as 
a witness for and on behalf of the Claimant, and having 
been previously duly sworn by the Deputy Commissioner, 
as is above indicated, assumed the witness stand and, upon 
examination, testified as follows: 


Direct examination. 



Mr. Strine: 


Q. Please state your full name. A. Edward Joseph 
Cummings. 

Q. And your address. A. 1835 I Street. 

Q. You are a graduate of what medical school? A. Har¬ 
vard Pniversitv Medical School. 

Q. And you are a duly licensed physician in the District 
of Columbia, practicing in tlu* District? A. Yes. 

Q. IIow long have you been practicing. Doctor Cum¬ 
mings? A. About three years in private practice. 

Q. And what has been your experience up to the time 
you went into private practice? A. Well, I had three 
years' hospital training in Baltimore, general training in 
medicine, obstetrics, nose and throat, and general surgery. 


I was Resident Surgeon at St. Agnes Hospital, 
61 Baltimore, under Doctor Joseph C. Bloodgood. 

T had about twelve and a half years’ experience as 
a medical officer in the United States Navy which comprised 
some work in general medicine, considerable surgerv, and 
eye, ear and nose and throat work. 

Q. During your experience, Doctor Cummings, have you 
had occasion to examine cases of heat exhaustion? A. T 
have seen a few, yes, in my Xaval experience. 

Q. 1 will give you this state of facts and ask you this 
question: 
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If a man, fifty-one years of age, is employed as a baker, 
whose duties consist of mixing dough and batter, necessi¬ 
tating the lifting of sacks of flour weighing liinetv-eight 
pounds, placing trays of dough in an oven and removing 
them when they are baked, exposed to a temperature of 
from one hundred and ten degrees to one hundred and 
twenty degrees when in front of the oven, and a general 
temperature of from seventy degrees to eighty degrees 

throughout the bakerv; who has never been troubled bv or 
* • » 

exhibited any symptoms of any ailment or defect of the 
heart- 

The Deputy Commissioner (interposing): What is that 
statement—he has never been exposed to what—— 


Bv Mr. Strine: 

* 

Q. (Interposing and repeating:) Who has never been 
troubled bv or exhibited anv svmptoms of anv ail- 
62 ment or defect of the heart- 

The Deputy Commissioner (interposing): “Any known 
symptoms”. 

i 

Bv Mr. Strine: ! 

* 

Well, any known symptoms of any ailment) or defect 
of the heart- 


The Deputy Commissioner (interposing): There is no 
evidence to show that there were none, but there! is no evi¬ 
dence to show that there — anv either. 


Bv Mr. Strine: 

( t ). (Continuing:) Who has never been troubled by or 
exhibited any known symptom of any ailment or defects 
of the heart, nor during his life suffered from any illness 
that might indicate that he was afflicted with anv heart 
trouble; and has been in good health and able to work 
steadilv without anv loss of time for the preceding six 
vears; 

If this man leaves his home at eight o’clock in the morn¬ 
ing in his usual condition of health except for a slight cold, 
going to work at twelve o’clock and working for about four 
and a half hours in the bakery, mixing dough and placing 
it in and removing it from an oven, working in a room at a 
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temperature of from one hundred and ten degrees to one 
hundred and twenty degrees in front of the oven and a 
general temperature of seventy degrees to eighty de¬ 
grees— 

The Deputy Commissioner (interposing): Will you cor¬ 
rect that—You mean when he was .just putting the 
G3 stuff in and taking it out of the oven? 

Mr. Strine: Yes. 

The Deputy Commissioner: But he is working in a 
room- 


Rv Mr. Strine: 

Q. (Interposing and continuing:) And a general tem¬ 
perature of seventy degrees to eighty degrees- 

» 

The Deputy Commissioner (interposing): You are put¬ 
ting that in? 

Mr. Strine: Yes. 

The Deputy Commissioner: That is all right. 


Bv M r. Strine: 

(*). (Continuing:) If at about four-thirty in the after¬ 
noon this man, while engaged in placing a batch of dough 
in the oven, which registered a temperature of one hundred 
and ten to one hundred and twentv degrees, becomes un- 
able to- 

Mr. Swingle (interposing) : Pardon me. There is no 

testimonv that tin* oven registered one hundred and ten 
* ^ 

degrees: there is no evidence about the oven registering-— 
I suppose it registered two hundred degrees. 

The Deputy Commissioner: In front of the oven was 

one hundred and ten degrees to one hundred and twentv 

*. • 

degrees. 


Bv Mr. Strine: 

•/ 

Q. (Continuing:) Becomes unable to continue this task, 
leaves the oven, and breathing in a labored fashion, 
G4 goes to an adjoining bake room, remarking to a fel¬ 
low employee as he passes: “John, I thought I was 
a goner”, where he seats himself upon a bench across from 
another oven, where the temperature is from seventy to 
eightv degrees; 
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If, about fifteen minutes later this fellow employee sees 
that he has slumped forward upon the bench, and on going 
to him finds him in a state of collapse, with his lips purple, 
his face pallid, and covered with cold perspiration; 

If, upon the arrival of a doctor about twenty minutes 
later this man is pronounced dead, what, in your opinion, 
would be the cause of his death ? 


should be 


The Deputy Commissioner: Have you any objection to 
that question? I 

Mr. Swingle: “If the doctor knows,” I think 
part of it. 

The Deputy Commissioner: I want to ask the doctor, be¬ 
fore he answers the question—there was no autopsy in the 
case, but the cause of death was given as “myocarditis”. 

Mr. Swingle: That is not in the record. He testified 
that. 


By the Deputy Commissioner: 


establish¬ 


es There is proof of death by a Government 
ment; that may have something to do with the doctor's 
answer. Let the doctor answer the question asked him 
and state, if lie can, what death was due to. 

bo The Witness: Will you re-read the last part of the 

question ? 

Bv Mr. Strine: 

Q. If upon the arrival of a doctor about twenty minutes 
later this man is pronounced dead, what in your opinion 
would be the cause of his death? A. Well, there would be 
two choices there, I would think- 


By Mr. Swingle: 

i 

Q. (Interposing:) Two choices? , 

By the Deputy Commissioner: 

Q. Two choices open? A. There may be two choices 
there. 

The heat certainly looks as though it was some contribut¬ 
ing cause. 

Q. There are two or three other facts that I wOuld like 
to have your attention called to: 
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This Fifth of January was rather a cold day and ap¬ 
parently there was no need to open up the ventilating ap¬ 
paratus of the building, according to the testimony, the 
testimony of others, and this man worked in this place for 
eight or nine vears. 

Mr. Strine (interposing): Six years. 

By the Deputy Commissioner: 

Q. Six years; it was not in the hot summer time; it was 
in the winter time. I would like you to bear that in 

66 mind in answering the question. A. You mean that 
the outside temperature would have sonic bearing on 

the man's condition? 

Q. Xo, no. I thought maybe you would like to know 

whether the temperature outside was high or low, or was a 

hundred and twentv degrees, or if it was an exceedinglv 

hot dav or a cold dav. 

• * 

They did not find it necessary to open the windows for 
ventilation, the parties working there. 

Is that the testimonv? 

Mr. Strine: Yes. 

Mr. Swingle: I think the doctor ought to be told, perhaps, 
how long periods and how frequently the employee was 
exposed to this heat of one hundred and ten degrees or 
one hundred and twenty degrees. 

By the Deputy Commissioner: 

Q. It was his daily duty. Doctor, to Ik* there and put stuff 
in tin* oven, mix the dough and put the broad in the oven 
and on this day he had to put in one batch - — 

Mr. Strine (interposing): lie was engaged in putting in 
the same batch. 

The Deputy Commissioner: He was putting in a peel 
with two loaves on it, or two pans on it, and putting it in 
the oven, and was about to put the other in; that is the 
onlv indication of anv length of time he had been in front 
of this oven. 

67 Your question was: what was the cause of death? 
Mr. Strine: Yes, under those circumstances. 

The Witness: How long was he in the room? 

The Deputy Commissioner: It was the same room that 
he was employed in; he had been employed there and he 
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was in the same room, directly in front of the back oven 
and the temperature where the heat is being used for bak¬ 
ing—it is an open brick oven, with an iron door; going into 
the oven, and lie has a peel, a long handled paddle, about 
six or eight feet long, something like that, and he puts the 
loaves in that and shoves it away back in and then he gets 
another and puts that in, and when they are finished, he 
opens that and takes them out. ! 

He was only there in front of the oven for a feiv minutes, 
but the larger room, where he was doing the mixing, the 
mixing of the dough, is seventy degrees to eighty degrees, 
and that is where he had been working all this time. 

Now, he goes to the oven to put it in, and the work has 
been described—How long had be been there? 

Mr. Swingle: Just a few moments. 

Mr. Strine: I think it was ten minutes altogether. 


The Witness: Of course, the outside temperature may 
have something to do or have some effect on his circulation; 
that would play a part, in mind, in the man’s general con¬ 
dition, too. | 

If he had been accustomed to fairly cold weather outside 
and then worked in a warm place, there may be a cer- 
()8 tain degree of depression to his circulation. 

Of course, the total amount of heat he has been ex¬ 
posed to is something that L did not get quite straight; I 
do not know iiow long he has been exposed to the heat. 

I would think if you were exposed to the heat for any 
great length of time and had been working fairlv hard in 
a little cooler place, that is for any moderate length of time, 
then, depending on how physically tired he was, there may 
be a question of exhaustion, there may be a question of 
heart, one or the other. 

Of course the picture is not absolutely clear, but I think 
those two possibilities are there. 

The Deputy Commissioner: I think the record is in the 
case that lie probably had only about six or eight sacks of 
flour to dump into the mixer, and that his work was from 
twelve o’clock until about four o’clock, or a little after; 
somewhere after that, and had been that of cutting his 
bread, mixing his dough up in shape in a room about sev¬ 
enty degrees to eighty degrees temperature, and lie had 
just gone up and put these loaves in. 

The Witness: It looks as though he got along pretty well 
until he reached the bake oven and the heat just caused him 


i 

i 
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to go over. It was either heat exhaustion or lapse of his 
circulation due to lagging of the heart, but it seems to me 
as though he was quite all right; he had been getting 
69 along in a more even temperature, doing some heavy 
lifting. Evidentlv he did some arduous work and 
then was exposed in a certain amount of heat. 

Some question of exhaustion comes into it due to the 
heat, and whether he had a cardiac collapse, I do not know. 


By the Deputy Commissioner: 

Q. Supposing it is proven that he died of myocarditis. 
What would be your statement then ? A. Well, if he died of 
mvocarditis, I would sav that the contributing circumstance 
played some role in it. 

Q. You mean in activating the condition? A. I mean the 
lifting and I mean the heat. 

Apparently he was getting along all right until he came 
to the bake oven; when he got to the bake oven the tempera¬ 
ture was a hundred and ten degrees and that suddenlv 
thrown on any man’s circulation, particularly if he is work¬ 
ing hard, puts a tremendous stress on him—How old was 
he? 


Bv Mr. Strine: 

* 

Q. Fifty-one. A. A man, fifty-one years of age, the elas¬ 
ticity of the arteries is not as good as a man younger than 
that. 

Q. In a case of a man suffering from myocarditis, is it 
true that usually In* exhibits symptoms sometimes previous 
to his death? A. Yes; in my experience there is no 
70 question about that. A man who has myocarditis 
shows it—Well, long before the question of death 
comes up. 

Q. In acute cardiac dilatation, does that also give symp¬ 
toms before a man's death? A. Yes, nearly always, of 
some degree. 

Q. Doctor, in the absence of an autopsy, would you be 
able to tell, from the external appearance of the body, if a 
question came up as to the man's dying of myocarditis? 
A. I do not believe so. 

Q. Or acute cardiac dilatation? A. 1 do not think so. I 
have seen a number of hearts autopsied in my experience, 
and I know of cases 1 have seen die, did not know whether 
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they died with heart disease or not, and when we examined 
them, under an autopsy, we found very definite lesions; in 
other cases we found not anvthing at all. 

ft I 

Mr. Strine: I have no further questions. 

i 

Cross-examination. 


By Mr. Swingle: 

Q. Doctor, is it a fact that the characteristic symptoms 
of heat prostration are headache, dizziness, weakness, ab¬ 
dominal cramps, vomiting, nausea, and then, medically, low 
blood pressure, the face is blue—namely, the symptoms of 
shock? A. Yes; that is the usual symptoms. They do not 
always get cramps. i 

Q. Xow, the symptoms this man had, were any of 

71 them in your judgment—Could they be the symptoms 
of apoplexv ? A. No. 

Q. No? A. No. | 

Q. Coronary thrombosis? A. No, 1 would ndt say he 
had a coronary thrombosis. ! 

Q. Heart failure? A. That is a possibility. 

Q. Have you specialized in matters of the heart!? A. No. 

( t ). Or heart troubles? A. No. 

Q. What difference would there be between the symp¬ 
toms of a man dving from anv of those three troubles 1 
have just named and heat exhaustion? A. Well, in the 
case of acute cardiac dilatation, in those cases 1 h$ve seen, 
and I have seen one within the last year, a woman fifty- 
three that I was compelled to see because she could not 
get anv other doctor, and tliev knew me; she was sick from 
eleven o’clock at night until one o’clock in the morning 
and they called me; they had tried to get three doctors, 
her own personal physician was out of town, and -the rea¬ 
son she called me was because I had taken care of! her the 
previous year through a severe nasal hemorrhage; that 
was eleven o’clock at night that she was taken sick, 

72 and this lady there, they told me she was panting 
in bed and complained that she needed air. i 

Two hours elapsed and they called me and I told them 
that I would come and 1 had time enough to stbp at a 
drug store here on Pennsylvania Avenue, at about one- 
thirty in the morning, to get some Digitalis for intra¬ 
muscular injection, and T got to the house about a quarter 
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of two and she was sitting lip, bonding over, and T per- 
oussed the heart and it was tremendously dilatated, well out 
into the axillary, and she had rales throughout the chest, 
showing a pulmonary condition there; the pulse was small 
and threadv; tlie color was muddv and I gave her Digi- 
talis, a deep injection, and I waited two hours longer and 
gave her another one and 1 went back to see her about 
twelve o'clock the next dav and gave her another one, a 
deej) injection of Digitalis, and she eventually made a re¬ 
covery after some weeks. 

By the Deputy Commissioner: 

What did you say the disease was? A. That was dilata¬ 
tion of the heart in a woman of fiftv-three vears of age. 
There is no question about it. 

Bv Mr. Swingle: 

Q. Xow you have given us that case of what happened in 
your experience, but you have not quite answered my ques¬ 
tion, which was to distinguish between the symptoms that 
would be observed in a case of heat exhaustion that was 
distinguished between apoplexy, coronary thrombo- 
73 sis, and' heart failure. A. You did not mention the 
thrombosis before. 

Q. Yes, I did. A. Why, in the apoplexy, they usually 
get heavv breathing, go into coma; if thev have a sudden 
thrombosis or break in the vessels walls, due to the hem¬ 
orrhage spreading over the brain—that is the cause of the 
thrombosis; in that event the respiratory system is quite 
distinctly impaired. 

Q. Xow, Doctor, will you limit your answer to the symp¬ 
toms that a layman would notice? A. Well, the patient 
might becomei blue, his tongue become thick, probably 
hands in his mouth; he might be able to take a few steps, 
but I think if he got a real apoplexy, he would cave right 
in without taking any steps. 

Q. Would his head be dizzy? A. Yes, he could be dizzy. 

Q. Would he have any sweating? A. Xo, I would not 
think so. 

Q. Do vou know positively about that? A. I would sav: 
“No.” 

Q. No? A. Xo. 
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of that de¬ 
think that 
it and may 


Q. Xow, in coronary thrombosis, what would be the 
symptoms a layman would notice? A. Usually very acute 
pain in coronary thrombosis; violent pain around the 
heart. 

74 Q. What other symptoms, now? A. Acute col¬ 
lapse, inability for locomotion. 

Q. Any dizziness? A. The thing grips that quickly 
(snapping the fingers). 

Q. And is there sweating? A. It is possible he could 
have sweating in coronary thrombosis. j 

Q. And in acute cardiac dilatation, following myocar¬ 
ditis, what would be the symptoms a layman wquld notice? 
A. They complain of faintness, weakness. 

Q. Any sweating? A. Well, of course, a lot 
pends on the individual, I think. I do not 
amounts to so much either wav, but he mav get 
not get it, but I would not think—he might get a little per¬ 
spiration, a little dampness, you may say. 

Q. Any dizziness? A. Possibly; in most of the heart 
cases thev have a certain amount of dizziness: circulation 
fails to get through to the brain. 

Q. Doctor, the symptoms you have heard described, that 
this employee had, what difference, if any, was there be¬ 
tween those symptoms and the symptoms that any man 
dving from anv disease when it has reached its climax, was 
there? A. Well, it seemed to me that that pallor he 

75 had was a little different from what you I would or- 
dinarilv see in the average heart condition. 

Xow, I have seen some cases of heat exhaustion*- 

Q. (Interposing:) But you have not quite answered my 
question: 

I want to find out what difference there would be between 
the symptoms of a man dying of any disease when that 
disease had reached its climax, what the difference would 
be between that and the symptoms shown in this particular 
case? A. You mean anv heart disease, or anv kind of dis- 
ease? 

Q. Yes; a man dying. A. They all die a little differently. 
I mean that is a pretty broad question. I do not believe 
I could answer that kind of a question. 


4—6152a 
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The Deputy Commissioner: Xo, I don’t think so. 

The Witness: That is impossible. 

The Deputy Commissioner: That is for you to determine. 
What vou mean is that men dving have so many different 
symptoms. 


Bv Mr. Swindle: 


Q. I do not mean by way of an accident: a man dropping 
dead suddenly. A. Perhaps I could clear it up by saying 
this: 


In most heart conditions, where you get a sudden, for in¬ 
stance, a coronarv thrombosis or an acute cardiac dilata- 
tion, the patient goes like that (snapping the fin- 
76 gers): he goes down, “folds up,” caves in; 

In this case the man felt giddy, felt weak; he felt 
sort of a collapse and, from the time he walked from the 
bake oven into the adjoining room- 


The Deputy Commissioner (interposing): Xo. 

Mr. Swingle. Yes. 

Mr. Strine: There was an oven in both rooms. 

The Witness: Into the adjoining room, where he was in 
front of another oven, not in the open air, but in front of 
another oven, and he sat down at a bench- 

Mr. Swingle (interposing): That other room had a tem¬ 
perature of from seventv degrees to eighty* degrees. 

The Deputy Commissioner: Where he was sitting on the 
bench. 

Mr. Swingle: Yes, where he was sitting on the bench. He 
was not sitting in front of one hundred and twenty* degrees. 

The Witness: You mean when the oven is closed? 

Mr. Syvingle: Where he yvas sitting at the time yvas about 
seventy* degrees. 

The Witness: At any* rate, he had time enough to walk 
from one room to another and sit doyvn on a chair and give 
evidence that he felt bad and at that time said to one of his 
friends: “I was afraid I yvas a goner.” 

That fact in itself, coupled with an intense pallor, a feel¬ 
ing of giddiness, would raise in my mind, y*erv 
77 strongly, the question of exhaustion. It does not 
look like an out and out heart condition to me for 
the simple reason that if he had an acute coronary throm¬ 
bosis or had an acute dilatation of the heart, I believe he 
would have collapsed in the first room. 
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By Mr. Swingle: 

Q. I thought you said that you had one patient who 
lived over a year? A. She was in bed; that woman, she 
was in bed. j 

Q. But lived? A. Yes. 

Q. A good many months? A. Yes. I can get dilatation 
of the heart and probablv live for five years. i 

Q. Now, Doctor, in normal persons, they are not affected 
bv heat verv much, are thev? i 

i 

The Deputy Commissioner: What do you mean? 

Bv Mr. Swingle: \ 

* o 

| 

Q. Is it not rare for a normal man to die of heat ex¬ 
haustion, in other words? A. Why, it all depends on the 
amount of heat. Some people can stand more I heat than 
others. I 

Q. In this case, do you think this man—Of course, we 
have no past history. 

The Witness: I do not know that I could answer that 
question. I can stand more heat than you, or less heat 
than you. j 

78 By Mr. Swingle: j 

Q. Can you answer the question whether or not a person 
in good health, whether or not it is rare for a person in 
good health to suffer from heat exhaustion? A.j I do not 
think it is rare. I think anyone can suffer from heat ex¬ 
haustion. 

Q. Heat exhaustion is common, you mean? A.i Depend¬ 
ing on the amount of heat. 

Q. Well, now, how much? You said “depending on the 
amount of heat”. S 

How much heat would vou sav? A. Well, I think anv 
temperature above, say, ninety degrees. 

Q. Any temperature above ninety degrees, and for how 
long a period? A. I cannot answer that question. That 
is impossible to say. You cannot prove that. 

Q. You cannot say what the length of exposure may be? 
A. I may stand it for five minutes and you might; stand it 
for five hours. 

I do not think anyone can say. I cannot say. 
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By the Deputy Commissioner: 

Q. Does not your physical condition have some effect 
on that, too? A. It has, sir, yes. 

79 By Mr. Swingle: 

Q. Do you think in this particular case: a man perfectly 
normal, as far as the information is concerned, as far as 
is known: lie was exposed to heat to the extent you have 
heard described. 

In a normal case, do you think that exposure to that 
heat would be sufficient to cause heat exhaustion which 
would cause death? A. Yes, and I answer that this 
wav- 

Q. (Interposing:) You have answered it. You said 

“Yes”. 1 think I mav ask this: 

% 

Is heat exhaustion a common disabilitv, heat exhaustion 
which causes death: is that a common disability among 
these smaller baking shops? A. I do not know anything 
about that. I cannot answer that question at all. 

Mr. Swingle: That is all. 

Examination in Chief: 

By the Deputy Commissioner: 

Q. Just tell me in your own way, your own opinion, Doc¬ 
tor: give me your own opinion: 

You heard the historv of this case, and I want vou to 

• f 

tell me what, if any, in your opinion, is the causal relation 
between the man's occupation and death, and how it oc¬ 
curred. A. Well, I think the story that has been 

80 put in here of the way the man died, the fact that 
he was able to walk and live a certain length of time, 

make remarks, it seems to me that the contributing cause 
played some role if not the direct cause. I mean the work, 
the heavy lifting, the sudden excessive heat, even if that 
heat was for a short period of time, it may be enough 
to affect him after a period of long, arduous labor. As I 
said in the beginning, there are two possibilities open in 
niv mind, but I would certainlv sav that the contributing 
cause played a role. 

Q. What contributing cause? A. The lifting, the work 
outside in the outer room, wherever it was, and then after 
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a long period of work, where there was considerable 
heavy lifting, going into another room, where there was 
excessive and sudden heat and its affect on the circulation. 

Q. What was the reaction on the Claimant that caused 
this development? A. Either he got an acute heat exhaus¬ 
tion from which his circulation did not recover; or he got 
a heart condition; the heart just failed him. 

The contributing thing to my mind would be the fact that 
he was working arduously; he came to the hot room; there 
was another strain there thrown on his circulation, that 
heat, and he did not have the reserve to go back after the 
second strain. j 

Q. And what action did that have on the heart, in 

81 your opinion? A. Well, it is hard to say whether 
it is a depression of the thermic centers, the heat cen¬ 
ter, or whether or not the whole circulation sol collapsed 
as a result of the heat that it did not have the reserve to get 
itself back. 

Q. Is it your opinion that he died of an acute condition? 
A. Some kind of an acute condition. j 

Q. And it was precipitated by his occupation? A. I 
think so. I think the circumstances surrounding it precipi¬ 
tated it. 

I 

The Deputy Commissioner: Are there any further ques- 
1 ions ? 

Mr. Swingle: Xo. i 

Mr. Strine: Xo. j 

The Depulv Commissioner: Thank vou, Doctor: 

(Tlie witness thereupon was excused and retired! from the 
witness stand.) 

i 

Thereupon Dr. William P. Argy was called as a wit¬ 
ness for and on behalf of the Claimant, and having been 
nreviouslv dulv sworn bv the Deputv Commissioner, as is 
above indicated, assumed the witness stand and, upon ex¬ 
amination, testified as follows: 

i 

Direct examination. 

By Mr. Strine: j 

Q. Doctor, please state your full name. |A. Wil- 

82 liam P. Argv. 

0. And vour address? A. 1718 Rhode Island 

V • 

Avenue. 
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Q. Doctor, you arc a graduate of what medical school? 
A. Georgetown. 

Q. And you interned where? A. At Gallinger. 

Q. You are duly licensed to practice medicine in the Dis¬ 
trict of Columbia? A. I am. 

Q. How long have you practiced. Doctor? A. Ten years. 

Q. Are you connected with any hospital or medical insti¬ 
tution in this City? A. Georgetown, Providence, and Gal¬ 
linger. 

Mr. Strine: Mr. Commissioner- 

The Deputy Commissioner (interposing): I think Doctor 
Argy’s specialty is some kind of work. He has been before 
this office before. 


Bv Mr. Strine: 

Q. In what kind of work do you specialize? A. Internal 
medicine. 


OO 

Si 


By the Deputy Commissioner: 

Q. Any specific line of that ? A. Well, they are all cov¬ 
ered: diseases, internal diseases. 

Q. And that covers all kinds of internal diagnoses ? 
A. Yes. 


Bv Mr. Strine: 

Q. During your experience, you have come in contact 
with cases of heat exhaustion? A. I have. 

Q. Doctor, vou have heard the historv in this case and 
tlie symptoms that we have described- 

The Deputy Commissioner (interposing): I doubt if he 
heard all of them. Doctor Argv came in late. I would like 
something in the record for the basis of his testimony. 

Mr. Strine: Shall I read the hypothetical question? 

The Deputy Commissioner: Yes. 

Bv Mr. Strine: 

Q. Doctor. 1 will give you this set of facts: 

If a man, fifty-one years of age, is employed as a baker, 
whose duties consist of mixing dough and batter, necessi¬ 
tating the lifting of sacks of flour weighing ninetv-eight 
pounds, placing trays of dough in an oven and removing 



ROBERT .J. HOAGE, DEPUTY COMMISSIONER. 


55 


them when they are baked, exposed to a temperature of one 
hundred and ten degrees to one hundred and twenty de¬ 
grees when in front of the oven, and a general temperature 
of from seventy to eighty degrees throughout the bakery; 
who has never been troubled by or exhibited any symptoms 
of any ailments or defects of the heart, nor, during 
84 his life suffered from anv illness that might indicate 
that he was afflicted with anv heart trouble: and has 

been in good health and able to work steadily without anv 
> , * 
loss of time for the preceding six years; 

If this man leaves his home at eight o’clock in the morn¬ 
ing in his usual condition of health except for a slight cold, 
going to work at twelve o’clock and working; for about 
four and a half hours in the bakery, mixing dough and 
placing it in and removing it from an oven, working in a 
room at a temperature of from one hundred and ten 
degrees to one hundred and twenty degrees in front of the 
oven and a general temperature of seventy degrees to 
eighty degrees; 

If at about four-thirtv in the afternoon this man. while 

• y 

engaged in placing a batch of dough in the oven, which 
registered a temperature of one hundred and ten to one 

hundred and twenty degrees, becomes unable- 1 

j 

The Deputy Commissioner (interposing): In;which he 
was engaged for about ten minutes- i 


By Mr. Strine: I 

Q. (Interposing and continuing): In which he was en¬ 
gaged for about ten minutes, becomes unable to continue 
this task, leaves the oven, and breathing in a labored fash¬ 
ion, goes to an adjoining bake room, remarking to a fellow 
employee as he passes: “John, I thought T was a goner 
then", where he seats himself upon a bench four feet from 
another oven, where the temperature is from seventy 
85 to eighty degrees; 

If about fifteen minutes later this fellow employee sees 
that he has slumped forward upon the bench, and on going 
to him finds him in a state of collapse, with his lips purple, 
his face pallid, and covered with cold perspiration; 

If upon tlie arrival of a doctor about twenty! minutes 
later this man is pronounced dead. 

What, in your opinion, would be the cause of his death? 
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By the Deputy Commissioner: 

Q. And the diagnosis of the physician was acute cardiac 
failure. 

Mr. Swingle: Pardon me. His testimony was that he 
said the man had died. He did not know what the man 
had died of. 

The Deputy Commissioner: Yes; he was not sure, but his 
original- 

Mr. Swingle (interposing): When he got there, the man 
was dead. 

The Deputy Commissioner: Yes; the hypothetical ques¬ 
tion includes a statement, too, that he was in good health; 
that is, onlv as far as is known. Xo examination had 
reached that. 

Mr. Swingle: And in January, this happened. 

The Deputy Commissioner: Yes. 

The 'Witness: Of course, in this case, there are three 
different causes of such deaths, general causes: one would 
be a cardiac death, anv cardiac cause; another would 
86 be a trauma and, of course, the third cause, some re¬ 
action to the environment. 

Inasmuch as it is specifically denied lie had any previous 

evidence of cardiac disturbance we would have to eliminate 

that as a possibility and then, of course, there is also no 

history of anv direct trauma, so that the onlv conclusion 
• • • 

vou possibly could come to would be it was due to reaction 

to environment, and his environment being one of increased 

heat, vou would have to conclude that he evidently died 
• • 

from heat exhaustion. 

Mr. Strine: You may question. 


87 Cross-examination. 

Bv Mr. Swingle: 

Q. Why do you say that. Doctor, rather than say that he 
may have died of coronary thrombosis ? A. Because there 
is no evidence in the history of his having complained of 
any other symptoms which would lead you to believe he 
had coronary thrombosis. 

Q. A man dies of coronary thrombosis: what would be 
the symptoms a layman would notice? A. The predomi¬ 
nating symptoms and the symptoms he thinks of in prefer¬ 
ence to all others, is the excruciating pain. 
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an intense 


By the Deputy Commissioner: 

Q. In the region of the heart ? A. In the epigastrium. 

Bv Mr. Swingle: I 

I CT7 

Q. Would he have dizziness ? A. There is a; possibility 
of his having dizziness, ves. 

7 * I 

Q. Weakness? A. Weakness. 

Q. Vomiting? A. There may or may not be vomiting. 
That would be just—it would not have an important bear¬ 
ing on the ease. 

Q. Cramps? A. There would not be cramps in the sense 
we understand cramps. There would be this intense 

88 pain in the epigastrium and it would be 
pain. 

Q. Pallors ? A. There may or may not be. 

Q. Perspiration? A. I did not get that. 

Q. Perspiration? A. Yes, there could be. 

Q. The symptoms you have just mentioned that would ex¬ 
ist in a case of coronarv thrombosis, what difference is 
there between those symptoms and the symptoms this 
man had? 

The Deputy Commissioner: I think he covered that. He 
said the predominating symptom would be the excruciating 
pain in the area of the epigastrium. 

i 

i 

By the Deputy Commissioner: I 

Q. Is that correct ? A. Yes. 

By Mr. Swingle: 

. j-' i 

Q. In both instances, he would have a pallor and weak¬ 
ness and sweating? A. Yes, he would have the; signs of 
circulatory collapse, and he would have that excruciating 
pain in the abdomen which he would complain of. I have 
never heard of a case of coronarv thrombosis where there 
was no complaint of the pain in the abdomen. In fact, I 
do not see how it would be possible for that not to occur, for 
them to pass it up. 

89 Q. In apoplexy, what are the symptoms;? A. In 
apoplexy it would depend on the degree! There 

would be unconsciousness immediatelv. I do not 'see how, 
possibly, he moved about; and then, of course, the usual 
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area of involvement is the motor area, and there would be 
paralysis associated with it. 

Q. Would there be any pallor? A. There would be all 

those symptoms. Those are symptoms of shock that tit in 

with anv number of conditions. 

% 

Q. A man dying of apoplexy or coronary thrombosis or 
acute dilatation or following mvocarditis. would have the 
same symptoms as this man had? A. They would have 
those symptoms, but additional symptoms as well which 

would enable us to distinguish- 

Q. (Interposing:) Is it your judgment that a man in nor¬ 
mal condition could have died from the amount of heat 
which this man was subjected to? A. It is a very difficult 
question to answer. 

First of all it depends upon exactly what you mean by a 
“normal condition" and. of course, I do not believe a “nor¬ 
mal man"—I would sav “no", definitelv. 

• •• 

But then, going on to explain that, there may be circum¬ 
stances due to an environmental condition, due to the 
amount of work he had done, particularly that day, the 
lifting, and so forth: he mav have done it and he mav 

e - » * 

90 have stayed in the place a little longer that day. 

Q. But that is not the testimonv. He did not stav 

in the place longer that day than he had any day for the 

last seven or eight wars. A. I merelv sav there are cir- 

*, • • • 

cunistances which mav have arisen on that dav which would 

• • 

have disturbed his head balance and, in other words- 

Q. (Interposing:) Then* is no testimony, of course, of 
anv of those circumstances. 

Are von including tin* possihilitv that there mav have 
been such circumstances to indicate your opinion? A. I 
merelv sav there is a possihilitv that mav have occurred. 
We do not know. That is what I would like to brim; out. 
It would be impossible to say. 

Q. You mean impossible to say just what the man died 
of? A. Xo, I would say it is impossible to say whether 
the heat, the increased heat—ask me vour original 
question. 

Q. You are jotting* along* all right. Is there a possibility ? 
A. What was your original question? 

Q. Is there a possibility that the heat had nothing to do 
with his death? A. Well, there certainly must have been 
a cause, and it is a case of sudden death, and we would 
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have to arrive at it by a process of elimination, and we 

have eliminated the other possibilities so that either 

91 directlv or indirectlv the heat must have had some- 
* m * ■ 

thine: to do with his death. 

o i 

This is what I mean to sav: we have nothing in the his- 

• 1 ! 

torv, from the history and so forth, we would *jay that he 
must have been a normal man. We do not have ajny autopsy 
reports; no autopsy was done, 1 understand, and the man 
was not even examined and the diagnosis was put on the 
death certificate, that diagnosis was one that I think we 
can wipe completely aside. It was just a convenient diag¬ 
nosis to put down. 

So that we do not know whether there were additional 

factors there or not. There is a possibility that the 

heat mav have been too much for the man at itliat time. 

lie mav have been extremelv excited- 

•• • 

Q. (Interposing:) But that is just a possibility. A. 
That is just a possibility. In other words, there are any 
number of possibilities which would be purely speculative 
to bring out. 

Q. Of course—I think that is all. 


By the Deputy Commissioner: 

( t ). Your testimony then is—Just express it again, what 
the probability was in this case. A. Well, I will say this: 
that from the history and so forth, we have to say that the 
heat was the important factor in the cause of his! death. 1 
do not think I can see where it is possible to get away from 
that. 

92 Bv Mr. Strine: 

% 

Q. Doctor Argv, even in the event that this man may not 
have been quite normal, would it not be possible for this 
heat to have aggravated him into a condition—— 

i 

Mr. Swingle (interposing): Well, I- 

The Deputy Commissioner: He said “possible.” 

The Witness: Certainly. The heat would be an aggra¬ 
vating cause, a contributing cause. ! 

Bv Mr. Strine: i 

Q. Where he might not die otherwise? A. Yes!. 
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By Mr. Swindle: 

Q. Doctor, on the day before, this man was subjected to 

the same work and the same heat. Why would you say he 

was not affected bv it that dav if, in fact, he was not ? A. 

• • 

I cannot say. I would not attempt to answer that. 

Q. Do you think he would be affected by the heat and 
exposure more the one day than the other? A. Oh, there 
are different changes, different conditions brought on at 
a certain time when a thing will hit you, and it will have 
a worse effect on you than at another time. 


By the Deputy Commissioner: 

Q. You mean he may be more susceptible to injury under 
certain given conditions than others? A. Surelv. 

93 By Mr. Swingle: 

Q. Doctor, how long a period do you understand that 
this man was exposed to this heat ? A. I understand that 
he was working there all day long. 

Q. Then I move that all of the Doctor's prior answers 
be stricken out if that is tin* case. There is no testimony 
that this man was working all day long. He commences- 

The Deputy Commissioner: Just a minute. 

By the Deputy Commissioner: 

Q. (Interposing:) If the testimony is that he worked 
from twelve* o'clock to four o'clock- 


By Mr. Swingle: 

( t ). (Interposing:) In a room seventy degrees to eighty 
degrees. A. Was he exposed? How frequently was In* 
exposed to the high temperature? 

That is one question. 

By the Deputy Commissioner: 

Q. The testimony shows that this man went to work about 
twelve or twelve-thirty, I believe, and worked, I believe, in 
a room seventy degrees to eighty degrees, putting Hour into 
a mixture, mixing up his bread, and getting it in shape, 
and had molded it for the machine, and had gone back to 
the furnace to put the bread in which was ready, and 
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94 the testimony is that he started over to make up 
the bread, had been putting* the bread in the oven 

for about ten minutes- A. (Interposing:) That is the 

first time he was exposed to that temperature that day? 

i 

Mr. Swingle: Using a long stick. i 

The Deputy Commissioner: That is the only testimony 
we have. He went up before this oven that day and put in 
some bread and was there for about ten minutes‘and turned 
and left, and the other part of the testimony is that he put 
in about two loaves and was putting in two more,'so we have 
both statements before us. ! 

So, Doctor, you have a picture of the length of time lie 
was exposed to the 110 degrees to 120 degrees, and he was 
trying to put in a second two loaves when he collapsed. 

Mr. Swingle: It would not be over ten minutes at the 
extreme: possibly only the length of time it would take to 
poke two pans in the oven. 


By Mr. Swingle: I 

Q. Xow, having these facts in mind- A. ‘(Interpos¬ 

ing:) I think if you will permit me and if these two gentle¬ 
men will permit me, I can give you my candid opinion. I 
would like to theorize and I would like to do it off the 
record if possible. j 

Mr. Swingle: I do not think we can do that. ! 

The Deputy Commissioner: I think you have put 
95 vour statement in the record verv clearly. 

• » * i 

Mr. Swingle: His statement was based On the fact 
that this man was working more than four hours. 


By the Deputy Commissioner: 


Q. Knowing the facts as you now know them, and are 
familiar with them, are you of the opinion that you would 
change your statement that lias gone in previously? A. I 
still maintain from the history that I do not see where 
we can get a wav from it. 

Q. Even with that history changed to that extent? A. 
In other words, I would say the history is not satisfactory. 

By Mr. Swingle: 


Q. You mean it is not sufficient to tell postivelv about 
it either wav? A. The historv is not satisfactory. In other 
words, first of all, he should have had an examination. 
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Q. An autopsy? A. Yes. Another thins:, there should 
have been a more detailed investigation into his past his¬ 
tory. There should have been an autopsy; an autopsy 

should have been made. Whv it was not done bv the 

• • 

Coroner, I do not understand. 

Mr. Swingle; Doctor Rogers died about that time, I be¬ 
lieve. 

96 The Witness: Is that it? 

The Deputy Commissioner: Is that all, gentlemen? 
Mr. Swingle: Yes, that is all I have to ask the Doctor. 

(The witness thereupon was excused and retired from 
the witness stand.) 

Thereupon Dr. Martin McDugald McLean was called as 
a witness for and on behalf of the Respondent, and having 
been previously duly sworn by the Deputy Commissioner, 
as is above indicated, assumed the witness stand and, upon 
examination, testified as follows: 

Direct examination. 

By Mr. Swingle: 

Q. Please state your name. A. Doctor Marvin McDu- 
gald McLean. 

Q. And your address. Doctor? A. 1801 Eye Street. 

Q. Doctor, are you duly licensed to practice medicine and 
are vou a phvsician in the Citv of Washington? A. 1 am. 

% A ft • 

Q. How long have you been practicing? A. Three years. 
Q. Three years? A. Yes. 

Q. What training did you have before starting 

97 your practice? A. 1 went to college at Princeton 
and got mv B. S. Degree there and mv M. D. at Johns 

Hopkins in Baltimore. 

I spent one year interning at Union Memorial Hospital 
in Baltimore; the next year as assistant resident physician 
at Baltimore City Hospitals; I spent the next year as resi¬ 
dent. physician at the Baltimore City Hospitals: then I came 
to Washington as assistant to a prominent internist here, 
one who has a pretty large practice and l spent one year 
with him. 

The last two years I have been practicing for myself in¬ 
ternal medicine. 
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Q. Doctor, have you specialized, have you been teaching 
at any schools? A. I have taught at Johns Hopkins Med¬ 
ical School, Georgetown University Medical School and 
George Washington Medical School. 

Q. What subjects, briefly? A. Medical, physical diag¬ 
nosis, physical diagosis of normal hearts, abnormal hearts, 
demonstrations at Clinics of heart disease and other med¬ 
ical diseases. ' 

i 

Q. What I am getting at is whether or not you have 
specialized on troubles of the heart in your studies, teach¬ 
ings and practice. A. 1 am not a cardiologist. I do not 
limit myself to that. 1 have had a great experience and 
interest in the heart and have gotten where 1 think 

98 1 can give a pretty good opinion. 

Q. How many cases of heart trouble have you had, 
do vou think? A. That is prettv hard. 

Q. Would it be a thousand or two thousand? ; A. Well, 
probably at the Baltimore City Hospitals we see a thou¬ 
sand a year, for two years; and then I suppose—well, a 
total of three thousand. 1 

Q. Now, Doctor, you have been fortunate or unfortunate 
enough to be present here on both days of the! hearing, 
but at least fortunate in the respect that you have heard 
the full testimony. 

Having in mind—I will ask you to tell us what your judg¬ 
ment is as to whether or not this man’s occupation had 
anything to do with his death and just what did cause his 
death. 

! 

The Deputy Commissioner; And have him tell us the 
basis of his statement. 

Bv Mr. Swingle: 

Q. And your reasons for it ? 

By the Deputy Commissioner: 

Q. Yes; give us your reasons for it. A. I do not think 
the man’s occupation caused his death. 1 cannot see how 
it could possibly be that provided you are going to say 
that he died from—it has been stated—you have stated heat 
exhaustion, myocarditis and acute cardiac dilata- 

99 tion- ; 

Q. (Interposing:) Is that what you think!he died 
of: myocarditis with acute dilatation of the heart? j A. I do 
not know what he died from. 
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Bv Mr. Swindle: 

Q. You mean you are unable to make up your mind from 
the symptoms here of what lie died from? A. I think it is 
absolutely impossible for anybody to sav what that man 
died from. 

Q. Why do you say that. Doctor? A. Because the symp¬ 
toms developed are not specific of anythin**;; they are the 
symptoms that would come on in anybody, practically any¬ 
body sick from anythin***, and there is certainly nothin*** 
specific there as regards heat exhaustion, but you could 
not get it in a great many other diseases. 

By the Deputy Commissioner; 

Q. Well, now, did you get the impression from the his¬ 
tory of this case that the man died of a collapse of some 
kind, a collapse or exhaustion? A. Any man dies by col¬ 
lapsing. He is in collapse. But, as I say, it is a pretty bad 
collapse here. Anyone is “collapsed'’, when lie dies. 

Q. He may have died of nephritis, might he? A. Yes. 

Q. As long as there was no post-mortem examina- 
100 tion made, vou cannot sav that he did not ? A. I can- 
not sav that he did not. 

Bv Mr. Swingle: 

» *■ 

Q. Did you say he may have died of apoplexy or coronary 

thrombosis or acute dilatation- A. (Interposing:) I 

have mentioned this case to several men and talked to 
them- 

The Deputy Commissioner (interposing): Xo, no, no. 
We want only your opinion. 

The Witness: These are the things I thought of when 
this case was first brought to my attention as the most likely 
causes of death. 


By the Deputy Commissioner: 

( L ). And what is that? A. Apoplexy or, along with that, 
cerebral thrombosis, apoplexy being the breaking of the 
arteries, thrombosis being the clotting, there is a slight dif¬ 
ference, but the two are so close together. 

(.). Tliev both have the same effect on the central nervous 

v • 

system? A. Yes. 
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Q. Identically the same? A. Yes; that is, apoplexy— 
coronary thrombosis, which is the clotting in the coronary 
artery, the artery that supplies the heart muscles with its 
blood supply, and it* it clots, that artery, anything 

101 can happen to the heart. You can die right away, 
or get over it, depending on the size of the clot. 

Take the case of Senator Walsh, who died not ivery much 
unlike this man. He was a prominent man and his case 
was in the newspapers and there are absolutely no specific 
symptoms. The newspaper men that saw him hazarded 
the guess that he died of coronary thrombosis. 

Q. You do not know anything about the symptoms of 
Senator Walsh? You do not know what the symptoms are 
excepting what you saw in the newspapers? A. No, I do 
not, but I cite that as an example of sudden death that has 
come to everyone's attention. 

( c ). You do not know whether he had a painj over his 
chest, or anything of that kind, or the natural symptoms of 
coronary thrombosis, or just an acute dilatation of the 
heart? A. Only just from the newspapers. I 

Bv Mr. Swingle: | 

Q. In brief, Doctor, your testimony is from the symp¬ 
toms displayed by this employee, with no past history, that 
the evidence is not sufficient to say of what the man died. 
Is that true? A. That is true. 

Mr. Swingle: That is all. 

~ i 

Cross-examination. 

j 

Bv Mr. String: ! 

* 

102 Q. Doctor McLean, is it true that these symptoms 
which were exhibited could indicate heat exhaustion? 

A. Those are part of the symptoms of heat exhaustion, but 
in making a diagnosis of heat exhaustion you have to prove 
the heat; that is what the diagnosis is made on. 

By the Deputy Commissioner: 

Q. How much heat ? A. And you have to have lots of 
heat. I think that the heat that this man had, is impossible 


a—6152 a 
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for this man to have died from heat exhaustion, from the 
amount of heat to which he was subjected. That is, if he 
was a normal man. A man sick enough to be about to die, 
anything would throw him off, but vou have to — lots of 
heat, and it has to be long continued. If he died suddenly, 
it had to be in close quarters, where he cannot perspire, and 
there has got to be a lot of exhaustion. 

Q. Are you talking about heat stroke or heat exhaustion? 
Are thev not two different things ? A. I am talking of heat 
exhaustion. 

Q. Heat exhaustion. You mean they do not perspire 

with heat exhaustion? A. Oh, no, they perspire. 

Q. With a heat stroke, they do not ? A. It depends on 

what vou mean bv a “heat stroke’\ The text books dif- 
• * 

ferentiate between heat exhaustion and sun stroke. 

Q. Sun stroke is the same as heat stroke? A. 
103 Yes; direct exposure to the sun's rays, and then just 
exposure to heat itself without the sun. 


Bv Mr. Strine: 

* 

Q. Would tlie symptoms, and the absence of any other 
testimony, make it impossible to say what this man died of? 
Is not that t rue ? A. Yes. 

(,). And lie did die exhibiting the symptoms of heat ex¬ 
haustion? A. He died exhibiting symptoms that could 
have been heat exhaustion or could have been anv other dis- 
ease, and the symptoms were not specific enough to say 
there was heat exhaustion. 


Mr. Strine: I think that is all. 

Mr. Swingle: That is all. 

The Deputy Commissioner: That is all. 

(The witness thereupon was excused and retired from 
the witness stand.) 


Mr. Strine: If you will permit us to submit a brief, we 
will be glad to do so. 

The Deputy Commissioner: How much time do vou 
want ? 

Mr. Strine: We could have it bv Wednesday. 

• • 

The Deputy Commissioner: All right: submit a copy to 
Mr. Swingle on letter-size paper and after you get a copy, 
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Mr. Swingle, please advise me if you wish to make answer 
and I will give you reasonable time in which to do so. 
104 Mr. Swingle: Thank vou. 

(Thereupon the instant hearing was concluded.) 

i 

i 

I hereby certify that the foregoing is a complete and 
accurate transcript of my shorthand report of the testi¬ 
mony and statements, etc., presented at the described hear¬ 
ing. 

H. S. MIDDLEMISS, 

Official Reporter. 
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Motion to Dismiss Bill of Complaint.', 
Filed Jul. 11, 1933. 


Xow conies the defendant, Robert J. Hoage, deputy com¬ 
missioner for the District of Columbia, United States Em¬ 
ployees' Compensation Commission, by his attorneys, and 
Adaline Curtin, co-defendant, by her attorneys, land move 
this Honorable Court to dismiss the bill of complaint filed 
herein for the following reasons, to wit: 

1. That the bill of complaint filed herein does;not state 
a cause of action and does not entitle the plaintiff to any 
relief in law or equity. 

2. That the bill of complaint, including the transcript of 
testimony made a part thereof by reference, shows that the 
findings of fact of the deputy commissioner, as contained 
in the compensation order of May 25, 1933, complained of 
in the bill, and incorporated in paragraph nine thereof, are 
supported by competent evidence and the award;is other¬ 
wise in accordance with law. 

3. That as a matter of law the bill of complaint and the 
transcript of testimony, made a part thereof by reference, 
show that there is a causal connection between tlie condi¬ 
tions of the employee’s employment and the injury which 
he sustained on January 5, 1933, which resulted in his 
death, and that said injury arose out of and in the course 
of his employment, as stated in the compensation order 
complained of in the bill, within the purview of section 
2 (2) of the Longshoremen's and Harbor Workers’ Com- 
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pcnsation Act (U. S. C. A. Title 33, Chapt. IS), as made 

applicable to the District of Columbia by the Act of 

106 May 17, 1928 (D. C. Code, Title 19, Chapt. 2). 

4. That the compensation order complained of is 

otherwise in accordance with law, as shown bv the bill of 

complaint and the transcript of testimony made a part 

thereof bv reference. 

% 

5. For such other good and sufficient reasons as mav be 
shown. 

LEO A. ROVER, 

United States Attorney. 
JOHN J. WILSON, 

Assistant United States Attorney , 
Attorneys for Defendant Robert 
J. Hoaye , Deputy Commissioner, 
United States Employees' Com- 
pensat ion- Commission. 

FRED E. STRIXE, 

MARTIN F. O’DOXOGHUE, 
Attorneys for Defendant Ad aline Curtin. 

Memorandum of Court. 

Filed Oct. 20, 1933. 


This is a motion by defendants to dismiss a bill filed by 
plaintiff to restrain the enforcement of an order of the 
Deputy Commissioner of the Fnited States Employees’ 
Compensation ('ommission. 

The case arises out of the death of (Jeorge II. Curtin on 
January 3, 1933 while engaged in his employment of baker. 

Curtin was 51 years of age. There was evidence to indi¬ 
cate that his previous health was good; that his death oc¬ 
curred between four and five o’clock in the after- 
107 noon: that he had been at work for either two or 
four hours: that in his daily work he was required 
to lift several sacks of flour weighing 98 pounds each: that 
in the baking room the temperature was from 70 to 80° 
except directly in front of the oven, where it ranged from 
110 to 120 r : that just before his death Curtin was engaged 
for about ten minutes in placing bread in the oven and was 
directly exposed to its heat; that suddenly he left the oven 
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door; that deceased got shortness of breath; that he stated 
to others that he thought he “was a goner that time”; that 
deceased walked to an adjoining room and sat on a bench; 
that after a short time he fell in a reclining position; that 
he died, without medical attention, about fifteen minutes 
after he left the oven. Xo autopsy was performed. 

Counsel for claimant at one time contended that the 
death was due to strain in lifting Hour and other things, 
and at another time claimed it was caused bv heat ex- 
ha ust ion. 

Four doctors testified. The physician who was called to 
the bakery at the time of the death said he thought Curtin 
died of acute heart failure, but would not express an opin¬ 
ion as to the cause of the heart failure. 

The doctor called by the Insurance Company testified 
that it was impossible for anybody to say what Curtin 
died from because the symptoms were not specific, and that 
lie did not think the death was caused by heat exhaustion. 

Plaintiff’s counsel criticise the testimony of the other 
doctors because, they say, their opinions were ;based on 
hypothetical questions not in accordance with the facts. 
The record shows that the hypothetical question was modi¬ 
fied several times, but I believe that finally the evi- 

108 deuce was stated with substantial accuracy to Dr. 

' • 

Cummings. As I understand the latter’s testimony 
he was of the opinion that deceased died of an acute con¬ 
dition precipitated by his occupation (66): that it was not 
an out and out heart condition (62) but that tliq contrib¬ 
uting cause was the arduous labor which caused a strain, 
and that when he was exposed to the sudden excessive heat 
of the oven he did not have tin* reserve to withstand the 
second strain caused thereby (65). I 

It seems to me that in this conflict of the testimony there 
was substantial evidence to support the findings of the 
Deputy Commissioner. 

Also it seems to me that the case is one in which any 
doubt should be resolved in favor of the dependent family 
(see Fid. & Cas. Co. v. Burris, 61 App. D. C. 228, 230) and 
in which the presumption of section 20 of the act should be 
indulged that the claim comes within the provisions of the 
act. | 

On the facts 1 think the case is quite different from Lib¬ 
erty Mut. Ins. Co. v. Hoage, decided by the Court of Ap- 
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peals May 23 last. In that case Dr. Hunter examined 
tissue from the body of the deceased, and from that ex¬ 
amination testified positively that in his opinion deceased 
was suffering from three chronic diseases and that there 
was nothing* shown in his examination to attribute the 
death to heat exhaustion but unmistakable evidence from 
which to attribute it to disease and to that alone. 

Therefore the motion to dismiss should be granted. 

October 20, 1933. 

JESSE C. ADKINS, 

Justice. 


109 


Decree Distnissiiirj Hill of Cow plaint. 


Filed Nov. 10,1933. 


Upon consideration of the motion to dismiss the Bill of 
Complaint filed herein by the defendants it is by the Court 
this 10th day of November, 1933, 

Ordered, that the Bill of Complaint be and the same is 
herein* dismissed and it is further, 

Ordered, that the London Guarantee & Accident Com¬ 
pany LTI). pay to Martin F. O’Donoghue and Fred A. 
Strine, attorneys for Adaline A. Curtin, the sum of $250.00 
as attorney's fee for professional services rendered in 
this suit, which amount shall constitute a lien upon and 
shall be paid out of the unpaid installments of compensa¬ 
tion to which the said Adaline Curtin is entitled. 

JESSE C. ADKINS, 

J ust ice. 

No objection as to form: 

EDWIN A. SWINGLE, 

Attorney for Plaintiff. 

dotation of Appeal. 


Filed Nov. 10, 1933. 


From the order or decree granting the defendants’ Mo¬ 
tions to Dismiss, and dismissing the Bill of Complaint, 
signed herein on the 10th day of November, 1933, the plain- 
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tiff, London Guarantee and Accident Company, Ltd., 
110 by its Attorneys, Edwin A. Swingle and Ernest A 
Swingle, in open Court, notes an appeal to the Court 
of Appeals. 

JESSE C. ADKINS, 

| Justice. 

November 10th, 1933. 


Cost Bond fixed at $50. cash or $100 bond. 

Supersedeas bond fixed at $2500. 

Present in Court when appeal noted: Martin F. O’Don- 
oughue, Fred L. Strine, Attorneys for Defendants. 

JESSE C. ADKINS, 

Justice. 

Memorandum. \ 


November 20. 1933.—Supersedeas Bond 
proved and filed. 


($2500.00) ap- 


Stipidation. 


Filed Nov. 28,1933. 

i 

* * # # # # i # 

i 

It is hereby stipulated this 27th day of November, 1933 
between counsel for all the parties to the above entitled 
cause, that the original transcript of the testimony taken 
at the hearing before the Honorable Robert J. Hoage, 
Deputy Compensation Commissioner for the District of 
Columbia, on April 27th to 29th, 1933 inclusive, heretofore 
tiled of record herein, shall be used and sent to the 
111 Court of Appeals of the District of Columbia as 
a part of the Transcript of the Record on Appeal in 
the above entitled cause. 

SWINGLE and SWINGLE, 

By EDWIN A. SWINGLE, j 

Attorneys for Plaintiff. 

LEO A. ROVER, 

Attorney for Defendant Robert J. Hoage, 
Deputy Commissioner, United States 
Employees ? Compensation Commission. 

MARTIN F. O’DONOGHUE, 
Attorney for Defendant Adaline Curtin. 


i 
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Assignment of Errors. 

Filed Nov. 24, 1933. 


The plaintiff, London Guarantee and Accident Company, 
Ltd., having; duly noted in open Court an appeal from the 
Order or Decree entered in the above-entitled cause on 
November 10th, 1933, granting* the defendants’ Motion to 
Dismiss, and dismissing the Bill of Complaint, assigns the 
following errors in the record and proceedings in the said 
cause: 

1. The Court erred in granting the defendants’ Motion 
to Dismiss the Bill of Complaint. 

2. The Court erred in dismissing the Bill of Complaint. 

3. The Court erred in refusing to enter a decree grant¬ 
ing the relief prayed for by the plaintiff. 

4. The Court erred in finding that the Bill of Complaint 
does not state facts sufficient to warrant the relief prayed 
therein and does not show legal grounds for said relief. 

5. The Court erred in finding that the Compen- 
112 sation Order is in accordance with Law. 

fi. The; Court erred in refusing to find that said 
Compensation Order is not in accordance with Law. 

7. The Court erred in refusing to wholly suspend or set 
aside said Compensation Award. 

8. The Court erred in holding that the defendant Adaline 
Curtin is entitled to compensation under the provisions of 
the Act of Congress, approved March 4th, 1927 (44 Stat. 
L. 1424) as applied to the District of Columbia by the Act 
of Congress approved May 17th, 1928 (45 Stat. L. GOO), 
known as the District of Columbia Workmen’s Compensa¬ 
tion Act. 

9. Tlie Court erred in holding that there was sufficient 
evidence adduced at the hearing before the Deputy Com¬ 
missioner upon which to base a finding of fact that George 
Curtin, the deceased employee, died of myocarditis, the 
contributory cause of which death was heat exhaustion 
due to exposure to heat. 

10. The Court erred in sustaining the finding of fact of 
the Deputy Commissioner that the decedent’s death was 
caused bv mvocarditis and that the contributing cause of 
death was heat exhaustion because, the only claim before 
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the Deputy Commissioner being simply that of heat ex¬ 
haustion and not myocarditis. 

11. The Court erred in holding that the said George 
Curtin, deceased, sustained personal injury which arose 
out of and occurred in the course of his employment, and 
resulted in his death. 

12. The Court erred in holding that anv doubt should 
be resolved in favor of the claimant. 

13. The Court erred in holding that a presumption * 
should be indulged in that the claim conies within the pro¬ 
visions of the Compensation Act. 

SWINGLE and SWINGLE, 

By EDWIN A. SWINGLE,! 

Attorneys for Plaintiff. 

Service of a copy of the foregoing Assignment; of Errors 
lierebv acknowledged this 23rd dav of November, A. D. 
1933. 1 

LEO A. ROVER, 

Attorney for Defendant Robert J. Iloaye, 
Deputy Commissioner, United States 
Employees’ Compensation Commission. 

MARTIN F. O’DONOGHUE, 
Attorney for Defendant Ad aline Curtin. 

113 Designation of Record. 

Filed Nov. 24, 1933. ; 

1 i 

i 

* * * * * *■ ! * 

Now conies the London Guarantee and Accident Com¬ 
pany, Ltd., the appellant in the above-entitled cause, and 
designates the parts of the Record which it desires to have 
included in the transcript, said parts being considered suf¬ 
ficient for the determination of the questions raised on 
appeal, namely: I 

1. Bill of Complaint, including the transcript of Testi¬ 

mony at hearing before Honorable Robert J. Hoagc, Deputy 
Commissioner for the District of Columbia, on April 27th 
and 29th, 1933. i 

2. Motion of the defendants to dismiss Bill of Complaint. 

3. Memorandum dated October 20th, 1933 of Mr. Justice 

Adkins. ! 
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4. Order or Decree dismissing Bill of Complaint. 

5. Notation of Appeal. 

6. Memorandum of giving of supersedeas bond in the 
sum of $2,500. 

7. Assignment of Errors. 

8. This Designation of Record. 

SWINGLE and SWINGLE, 

By EDWIN A. SWINGLE, 

Attorneys for Plaintiff. 

Service of a copy of the foregoing Designation of Record 
acknowledged this 23rd dav of November, A. D., 1933. 

LEO A. ROVER, 

Attorney for Defendant Robert J. Hoage, 
Deputy Commissioner, United States 
Employees’ Compensation Commission. 

MARTIN F. O’DONOGHUE, 
Attorney for Defendant Adaline Curtin. 

114 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 113, both inclusive, to be a true and 
correct transcript of the record according to directions of 
counsel herein tiled, copy of which is made part of this 
transcript, in cause No. 55820 in Equity, wherein London 
Guarantee and Accident Company, Ltd., a Body Cor¬ 
porate, is Plaintiff and Robert J. Hoage, Deputy Commis¬ 
sioner, United States Employees’ Compensation Commis¬ 
sion, &c. et al., are Defendants, as the same remains upon 
the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 24th day of January, 1934. 

[Seal Supreme Court of the District of Columbia.1 

FRANK E. CUNNINGHAM, 

Clerk. 

Bv CHAS. B. COFLIN, 

Assistant Clerk. 
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Commission, District of Columbia Compensation District, 
and Adaline Curtin. Court of Appeals, District of Colum¬ 
bia. Filed Jan. 24, 1934. Henry \\\ Hodges, clerk. 
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Cmrt of Appeals of tbe District of CoWb 

January Term, 1934 

No. 6152. 

LONDON GUARANTEE AND ACCIDENT 
COMPANY, LTD., A BODY CORPORATE, 

APPELLANT, 


ROBERT J. HOAGE, DEPUTY COMMISSIONER 
UNITED STATES EMPLOYEES’ COMPENSA¬ 
TION COMMISSION, DISTRICT OF COLUMBIA 
COMPENSATION DISTRICT, AND AD ALINE 

CURTIN, APPELLEES. 

BRIEF FOR APPELLANT. 

i 

Statement of the Case. 

This is an appeal from the decree of the Supreme 
Court of the District of Columbia, dated November 
10th, 1933, dismissing a Bill of Complaint, filed in 
that Court. The Bill of Complaint was filed by Ap¬ 
pellant and sought to have the Court set aside an 
Award of Compensation. The Appellees (defend¬ 
ants below), filed a Motion to Dismiss the Bill and 
this was granted. ; 

The proceeding below was an appeal from an 
Award of Compensation on the ground that it was 


i 
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not in accordance with Law. The specific grounds 
for appeal set forth in the Bill of Complaint below, 
and again urged here, are: 

1. The Deputy Commissioner found as a fact that 
the employee, for whose death compensation was 
awarded, died of myocarditis or acute heart failure, 
and that the contributory cause of death was heat 
exhaustion. There is no substantial competent legal 
evidence in the record of the hearing before the said 
Deputy Commissioner upon which such a finding 
could be based; 

2. The Deputy Commissioner’s Finding that the 
decendent’s death was due to myocarditis and that 
the contributory cause of death was heat exhaustion, 
is not in accordance with Law, because the only 
claim before him was simply that of heat exhaustion 
and not myocarditis; 

3. There is absolutely no evidence upon which a 
finding could be based to the effect that the deceased 
employee suffered an injury arising out of his em¬ 
ployment within the meaning of the Workmen’s 
Compensation Act. 

Statement of Facts Respecting Conditions of 

Employment. 

The Appellant was the insurance carrier for the 
employer of the deceased employee. The Appellee, 
Adaline Curtin, is the widow of George H. Curtin, 
the deceased employee. The Appellee Hoage is the 
Deputy Commissioner, L T nited States Employees’ 
Compensation Commission, and is the person re¬ 
quired by law to enforce the award that is being 
challenged. 
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On January 5th, 1933, and for some time prior 
thereto, George H. Curtin had been in the employ of 
Charles A. Scheuch, Jr., as a bread baker. On said 
January 5th, 1933, said George H. Curtin was taken 
ill while at work and died a few minutes thereafter 
before medical attention could be obtained. 

The original claim was that the employee’s 44 death 
was caused by lifting flour, malt, lard, milk and other 
ingredients in large quantities, caused heart strain 
and dropped in bakeshop dead,” the nature of the 
injury being claimed to be “myocarditis,” but at the 
hearing this claim was abandoned and changed to a 
claim for death due to 4 ‘heat exhaustion” (R: 35, 


36). ! 

Decedent was fiftv-one years of age. He was not 
known to have had heart trouble. On the day of his 
death he was suffering from a slight cold (R. 18). He 
ate an unusual quantity of sweets. He always com¬ 
plained of having bitter gall and occasionally had a 
sour stomach. He had two or three spells a year 
which would last a day or so (R. 28). He started to 
work on the day in question at two o’clock P. M. (R. 
19). The only testimony of any work he did that day 
was that he made up some bread and rolls and at 
four o’clock started to put the bread into the oven, 
using a long-handled peel or paddle to shove the 
pans into the oven (R. 20, 21), which peel was six 
or eight feet in length (R. 45), and had put two 
loaves in the oven and was putting in two more, 
which was the first time he was exposed to the heat 
around the oven and that he was near the oven only 
the length of time necessary to do this, which was 
estimated at not over ten minutes (R. 60, 61) when 
he became sick, stopped his work and went into 





another room and sat down (R. 21); that he looked 
white, his lips were purple, there was perspiration 
on his forehead, and he was breathing hard (R. 30). 
He did not complain about heat, nor that he had 
overlifted, but during the afternoon did complain 
about having a cold (R. 28). It was a cool day in 
January and the temperature in which he was work¬ 
ing was such that there was no necessity for opening 
the windows, doors or ventilators that day (R. 26). 
He was not seen to lift any flour that day (R. 31) 
and he had done no unusual work that day (R. 28). 
Decedent worked in onlv one room where both the 
bread mixer and the bread oven were located, and 
the temperature in this room was 80 to 90 degrees 
except right up against the oven the temperature 
varies on different days from 110 to 114 to 120 de¬ 
grees (R. 20, 21, 44). 

The above in brief is all of the testimony showing 
what work decedent did that particular day during 
the two hours he had been at work, and comprises 
all of the testimony there is as to his exposure to 
heat. 

Statement of Facts Respecting Cause of Employee’s 

Death. 

Altogether four physicians testified and all of 
them stated that it would be impossible to say just 
what had caused decedent’s death. 

A general practitioner, Dr. Cohen, who arrived 
shortly after the death, testified that there were no 
symptoms (R. 32); that there must be exposure to 
heat in heat exhaustion cases; that he did not know 
exactly what caused decedent’s death, and while he 
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thought it was heart failure, yet it could have been 
any number of things and Dr. Cohen would not say 
that it was heart failure attendant on heat exhaus¬ 
tion (R. 33); that myocarditis would be as good a 
guess as any (R. 35). 

Another general practitioner, Dr. Cummings, tes¬ 
tified that he has been in private practice three 
years, and while in the Navy had some work in gen¬ 
eral medicine and considerable surgery, eye, ear, 
nose and throat work (R. 40), but that he has not 
specialized in diseases of the heart (R. 47). He was 
asked a hypothetical question based on the erroneous 
assumption that decedent left his home at eight 
o’clock, came to work at twelve o’clock, worked for 
about four-and-a-half hours, mixing dough, placing it 
in and removing it from an oven, lifting sacks of 
flour weighing 98 pounds and exposed to a tempera¬ 
ture of from 110 to 120 degrees when in front of the 
oven, the length of time of the exposure to this tem¬ 
perature not being mentioned (R. 41), there being 
however no evidence that decedent had worked four- 
and-a-half hours, but the evidence being that he had 
worked only two hours (R. 19), and there being no 
testimony that he had lifted heavy sacks of flour 
that day (R. 31) or had removed trays from the bake 
oven that particular day. In answer to this defec¬ 
tive question, Dr. Cummings stated that there would 
be two choices as to the cause of death (R. 43). The 
hypothetical question was then amended to show 
that the death occurred on a rather cold day in 
January, when there was no need to open up the 
ventilating apparatus (R. 44), and that decedent was 
putting a peel with two loaves on it or t-wo pans on 
it into the oven and that was the only indication of 





any length of time he had been in front of the oven, 
and that the peel is a long-handled paddle six or eight 
feet long, and that decedent was in front of the oven 
for onlv a few minutes and the rest of the time he 
had been working in the same room but in a tem¬ 
perature of 70 to 80 degrees (R. 45), although the 
testimony was that the temperature in the room 
where decedent was working was 80 to 90 degrees 
(R. 21). Dr. Cummings, in answer to the amended 
question, stated that he did not know how long 
decedent had been exposed to the heat but that the 
death might be a question of heat exhaustion or a 
question of the heart, but the picture was not abso¬ 
lutely clear, but that those two possibilities were 
there. The hypothetical question was further 
amended to show that decedent had probably 
dumped six or eight sacks of flour into a mixer and 
that he had worked from twelve o’clock to four 
o’clock and had just gone up and put the loaves in 
(R. 45), although there was no testimony that dece¬ 
dent had that day dumped any flour into the mixer, 
nor that lie had worked from twelve o’clock to four 
o’clock, but the testimony was that he had worked 
from only two o’clock to four o’clock (R. 19, 20), 
and that he had not been seen to lift any flour that 
day (R. 31). In answer to this further amended 
hypothetical question, founded upon erroneous as¬ 
sumption, the physician stated that the cause of 
death was either heat exhaustion or lapse of circula¬ 
tion due to a lagging of the heart, but that in the 
absence of an autopsy the physician would not be 
able to tell from the external appearance of the body 
whether decedent died of myocarditis or acute 
cardiac dilation, Dr. Cummings, in his indefinite 


conclusion, however, still laboring under the misap¬ 
prehension that decedent had been doing heavy lift¬ 
ing and arduous "work, and then was exposed to a 
considerable quantity of heat (R. 46), none of which 
was the evidence. 

On cross-examination Dr. Cummings testified that 
there is a possibility that decedent died of heart 
failure but that witness has not specialized in mat¬ 
ters of the heart or heart troubles (R. 47). The 
Deputy Commissioner then requested Dr. Cummings 
to give his opinion in his own way, whereupon Dr. 
Cummings stated that there were two possibilities 
as to the cause of the death, that is, that decedent 
died either of acute heat exhaustion or a heart con¬ 
dition, but that the contributing cause played a role 
(R. 52). When asked what contributing cause he 
meant, Dr. Cummings stated that he meant the lift¬ 
ing, the work outside in the outer room, a long 
period of work, considerable heavy lifting and going 
into another room where there was excessive and 
sudden heat (R. 52, 53), although there was no testi¬ 
mony showing that decedent did either considerable 
or any heavy lifting that day (R. 31), or that he 
ever did any work in any room other than the one 
in which he was taken sick (R. 20, 21, 44), or that he 
was ever exposed to sudden heat (R. 20, 21, 44), or 
that there had been a long period of arduous work 
(R. 19, 20). Again Dr. Cummings emphasized the 
fact that the contributing thing would be that de¬ 
cedent worked arduously, came to the hot room, 
where another strain was thrown on his circulation, 
and that decedent did not have the reserve to go 
back after the second strain (R. 53), although there 
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was no testimony, as supposed by the doctor, that 
decedent had ever undergone a first strain, or had 
worked arduously (R. 31), or ever came from a cool 
room to a hot room, the actual testimony being that 
decedent had worked for only two hours that day, 
and this was all in the one room where the dough 
mixer and bread oven were located (R. 20, 21, 44). 
Finally Dr. Cummings testified that decedent died 
of some acute condition (R. 53), but he did not tes¬ 
tify the nature of it, although he again based even 
this indefinite conclusion upon circumstances which 
were not true according to the evidence. Nowhere 
in the testimony of Dr. Cummings does there appear 
a definite statement that decedent died of heat ex¬ 
haustion, which was the only question to be deter¬ 
mined by the Deputy Commissioner, nor was a 
single opinion of Dr. Cummings based upon the true 
facts developed at the hearing. 

An internist, Dr. Argv, was then asked the same 
defective hypothetical question which had been put 
to Dr. Cummings, except the question was still fur¬ 
ther amended to include the statement that the 
diagnosis of the attending physician was acute 
cardiac failure (R. 54, 56), although the attending 
physician had already testified that one guess would 
be as good as another (R. 33, 35). Dr. Argv, never¬ 
theless, stated that it would be impossible to say of 
what decedent died (R. 58); that there is a possi¬ 
bility that the heat may have been too much but this 
is just a possibility and there are any number of 
other possibilities which would be purely speculative 
to bring out (R. 59). On recross-examination, Dr. 
Argy was asked whether he understood how long 
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decedent had been exposed to heat and the doctor 
stated that his understanding was that decedent had 
been working there all day, whereupon a motion was 
made to strike out all of Dr. Argy’s prior testimony, 
on which motion, however, the Deputy Commis¬ 
sioner failed to rule, but did explain to Dr. Argy 
that decedent had been working from twelve or 
twelve-thirty (R. 60), although the definite testi¬ 
mony was that decedent had been working only from 
two o’clock (R. 20). The Deputy Commissioner fur¬ 
ther explained that decedent had been working in a 
room 70 to 80 degrees (the testimony was 80 to 90 
degrees—R. 21), mixing up his bread, and went to 
the oven and put some bread in by the use of a long 
stick and had put about two loaves in and was put¬ 
ting in two more, which w^as the first time he had 
been exposed to the temperature of the oven that 
day (R. 60, 61). The evidence was, however, that 
the witness John Keuffner mixed the dough (R. 26). 
With this picture before him, Dr. Argy stated that 
the history w T as not satisfactory enough to tell, ydth- 
out an autopsy, and without a more detailed investi¬ 
gation into decedent’s past history, what had caused 
the death (R. 61, 62). j 

Another internist, Dr. McLean, who was present 
during the entire hearing, and who has studied, 
taught and practiced, concerning conditions of the 
heart, having seen about three thousand cases, tes¬ 
tified that he did not think decedent’s occupation 
caused his death and that witness could not see how 


it could possibly be that; that the doctor did not 
know of what decedent died (R. 62, 63) and thinks 


it is impossible for anyone to say of what he died 
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because the symptoms were not specific of any par¬ 
ticular thing, but were symptoms of many things 
and that there was nothing specific in the symptoms 
to show heat exhaustion; that the decedent may have 
died of nephritis, but the doctor cannot say that 
decedent did, nor that he did not; that Dr. McLean 
thinks decedent died of apoplexy, or along with that, 
cerebral thrombosis (R. 64); that from the symp¬ 
toms displayed by decedent, with no past history, 
the evidence is not sufficient to say of what decedent 
died; that in making a diagnosis of heat exhaustion 
there must be proof of lots of heat and that from the 
amount of heat to which decedent was subjected, it 
is impossible for decedent to have died of heat ex¬ 
haustion ; that there has to be lots of heat and it has 
to be long continued (R. 65); that the symptoms de¬ 
cedent had and the absence of any other facts make 
it impossible to say what caused the death; that 
decedent died exhibiting symptoms that could have 
been heat exhaustion or could have been any other 
disease, and the symptoms were not specific enough 
to say that there was heat exhaustion (R. 65, 66). 

ARGUMENT. 

There Is No Evidence to Support the Finding That 
the Employee Died of Myocarditis or Heart 
Failure and That the Contribuory Cause of 
Death Was Heat Exhaustion. 

In his Findings of Fact, the Deputy Commis¬ 
sioner determined, first, ‘ 4 That the employee died of 
myocarditis, or acute heart failure 77 and, second, 
that “The contributory cause of death was heat 
exhaustion. 77 
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Concerning the first of these Findings, it is to be 
noted that the Deputy Commissioner himself, at the 
hearing, announced (R. 41), that there was no evi¬ 
dence to show that decedent was suffering with any 
ailment or defect of the heart, and in framing; the 
hypothetical question, claimant’s attorneys stated 
that decedent had never been troubled by any ail¬ 
ment or defect of the heart (R. 41). None of the 
physicians who testified, particularly the two physi¬ 
cians who have specialized in matters of the heart, 
could say that decedent ever did have, or did die of, 

heart trouble. What the testimonv shows he had is 

•/ 

gall bladder trouble (R. 28). Both the Deputy Com¬ 
missioner and the claimant’s attorneys, throughout 
the hearing, maintained that the employee was not 
suffering from heart trouble. While the claim orig¬ 
inally filed by the widow set up that the employee 
died of myocarditis, yet at the hearing this claim 
was abandoned and changed to a claim for death due 
to heat exhaustion (R. 35, 36). It will, therefore, be 
seen that not only is there a complete lack of evi¬ 
dence to establish that the employee “died of myo¬ 
carditis or acute heart failure,” as found by the 
Deputy Commissioner, but that there was no claim 
that the employee either ever had heart trouble or 
that he died from it. Under these circumstances, it 
is obvious that the occupation of the employee could 
not have contributed to or aggravated a heart con¬ 
dition when no heart condition existed prior to the 
death and was not the cause of the death. For these 
reasons it is contended that the Deputy Commis¬ 
sioner’s Findings of Fact, insofar as any myocar- 
ditic condition is concerned, are not in accordance 
with law. 
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Concerning the second Finding of the Deputy 
Commissioner that the “contributory cause of death 
was heat exhaustion,” attention is first called to the 
fact that the Deputy Commissioner, in his Findings 
of Fact, did not determine that the employee had 
been exposed to excessive heat for a sufficient length 
of time to have caused heat exhaustion. His only 
finding in this connection is that the “employee 
worked in front of the oven for a time,” whereas 
the evidence shows that the employee could not have 
been right up against the oven exposed to excessive 
heat except momentarily inasmuch as during the 
short time, estimated at ten minutes, during wffiich 
it took the employee to put two pans of bread into 
the oven, he was using a long stick six or eight feet 
in length, and the very use of this stick kept him 
from being close to the oven. 

From the testimonv it is evident that none of the 
four physicians who testified were able to do more 
than to guess or speculate as to what was the cause 
of the employee’s death, but they all felt, as Dr. 
Cohen said, that one guess would be as good as an¬ 
other. Thev all franklv admitted that the past his- 
tory and symptoms were entirely insufficient to war¬ 
rant a definite finding that decedent either died from 
heart trouble or suffered heat exhaustion. 

It is, of course, also quite evident that, as stated 
by Dr. McLean, in order for a person to suffer from 
heat exhaustion, he must be exposed to lots of heat 
for a considerable length of time. After all, this is 
onlv common sense for the very term “heat exhaus- 
tion” itself implies that there has been exposure to 
sufficient heat for a sufficient length of time to cause 
the exhaustion. The history in this case shows that 
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decedent’s only possible exposure to any heat at all 
above normal was for the few moments that it took 
him to shove the two loaves of bread into an oven 
b} r the use of a paddle six or eight feet long which 
kept him from getting right, up against the oven and 
being exposed to the maximum heat of the oven, 
except momentarily. Various ways of ventilating 
the room had been provided by the employer, but the 
day in question was such a cool January day that 
neither decedent nor the other employees needed, or 
perhaps could have stood, to have had the windows, 
doors or ventilators open. To “guess” that on such 
a day under such circumstances, where the exposure 
to heat was momentary, and practically nil, decedent 
could have died as the result of heat exhaustion,!is so 
far fetched as to shock the conscience. None of the 
doctors were willing to speculate to that extent but, 
on the contrarv, thev were all unable to testifv w’hat 
had caused the death and frankly said so. Had they 
been willing to speculate, they might more easily 
have said that decedent died of some throat or lung 
infection because he was suffering from a bad cold, 
or that he died of some gall bladder trouble because 
he had two or three spells a year and always com¬ 
plained of having bitter gall. It should also be re¬ 
membered that decedent himself did not complain 
about the heat nor that he had overlifted, and that, 
as a matter of fact, he had not been seen to lift any 
flour that dav, nor to have done anv unusual work. 
He had been working only two hours and during this 
comparatively short period of lime he had been in a 
room where the temperature was 80 to 90 degrees 
except right up against the bake oven where the tem- 
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perature was from 110 to 120 degrees. When he 
went over to the oven for the few moments that it 
took him to shove the two loaves of bread into the 
oven by use of the six- or eight-foot paddle he could 
not have been exposed to the maximum temperature 
except for a moment or so, nor was there any sudden 
and violent change of temperatures in the room to 
occasion any unusual shock to his system. 

As this Honorable Court has just decided in the 
case of Employers’ Liability Assurance Corpora¬ 
tion vs. Hoage, 62 W. L. R. 140, it is “Only in a case 
in which there is no evidence reasonably to support 
the findings may we set aside the award made by the 
Deputy Commissioner. We have said this many 
times, and so has the Supreme Court.” It is re¬ 
spectfully submitted that in the present case there is 
no evidence that does reasonably support the finding 
that the employee died of heat exhaustion. 

Speculation Not Allowed. 

It is true that the employee died while he was at 
work but the mere fact that his death occurred con¬ 
temporaneously with his employment affords no 
basis for am award and is not evidence that the death 
arose out of the employment. 

In Madore vs. New Departure Mfg. Co., 134 Atl. 
259, the Court said: 

“The fact that injuries, whether from acci¬ 
dent or disease, happen contemporaneously 
or coincident with the employment, affords no 
basis for an award under our Act. Injuries 
of that nature which arise in the course of the 
employment, unless they also arise out of the 
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employment, do not come within our Act. 

If, upon the facts, the medical expert is 
merely willing to testify that the disease 
might have, or was likely to have, resulted 
from the employment, or the conditions under 
which it was carried on, but is unwilling to go 
further and testify that in his opinion, taking 
into consideration all of the facts presented 
and considering every other hypothesis; sug¬ 
gested, it was reasonably probable that the 
disease resulted from the employment, and 
therefore the employment was its direct cause, 
the Commissioner, of course, should not con¬ 
clude that the disease did result from the em¬ 
ployment, unless the facts outside this medical 
testimony fairly warrant that conclusion.” 

See also Mauschline vs. State Ins. Fund, 
124 Atl. 168. j 

And “In Associated Employers’ Reciprocal 

vs. State Industrial Commission, -- 

Okla.-, 200 Pac. 862, the Court held, 

reversing an award for an ear injury alleged 
to have been due to an accident arising out of 
and in the course of the employment of the 
claimant, that the burden of establishing these 
conditions of liability was upon the claimant, 
and that the burden had not been sustained, 
the only relevant evidence being the testimony 
of the attending physician that it was impos¬ 
sible to tell whether the injury was due to dis¬ 
ease or injury” (21 Neg. and Comp. Cases, 
Ann., 667). 

i 

Recently Mr. Justice Bailey, of the Supreme Court 
of the District of Columbia, in his Memorandum 
Opinion tiled in the case of The Travelers Insurance 
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Company vs. Ho age and Ridenour , Equity No. 
52-578, held: 

“I think that the rule is set out in Madore 

vs. New Departure Mfg. Co., 134 Atl. 259, to 

the effect that the testimony of physicians 

that the disease might have resulted from the 

occupation of the claimant is insufficient to 

show anv causal connection in the absence of 
* 

corroborating evidence. The Motion to dis¬ 
miss this Bill of Complain will be overruled.’’ 

This Honorable Court has consistently and re¬ 
peatedly held that the Deputy Commissioner is not 
authorized, in making his Findings of Fact, to in¬ 
dulge in speculation. As was said in the case of 
New Amsterdam Casualty Company vs. Hoage, 46 
Fed. (2d) 837, 60 App. D. C. 40: 

“An award based upon speculation incon¬ 
sistent with the established facts and circum¬ 
stances, is manifestly so arbitrary and 
unreasonable as to be ‘ not in accordance with 
law.’ ” 

And in U. S. Fuel Company vs. Ind. Com., 310 Ill. 
85, the Court said: 

“The Workmen’s Compensation Act pro¬ 
vides a new method of procedure for obtain¬ 
ing redress for personal injuries. The rules 
respecting the admission of evidence and the 
burden of proof are the same as prevail in 
common law actions for personal injuries. 
Before a claimant can recover compensation, 
he must prove by a preponderance of compe¬ 
tent evidence that the injury arose out of and 
in the course of the employment, and proof 
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merely that the accident occurred on the em¬ 
ployer's premises is not sufficient. Liability 
under the Compensation Act cannot arise 
upon imagination, speculation or conjecture 
—upon a choice between two views equally 
compatible with the evidence—but must be 
based upon facts established by a preponder¬ 
ance of the evidence. Mill Company vs. In¬ 
dustrial Commission, 302 Ill 136; Hotel Com¬ 
pany vs. Industrial Board, 279 Ill. 329.” 

Again this Honorable Court in the case of Indem¬ 
nity Ins. Company of North America vs. Iloage, 61 
App. D. C. 173, 58 Fed. (2d), 1074, held: 


“An order based upon insufficient evidence 
is an order contrary to law, and to determine 
this question a review of the evidence becomes 
essential. As was said in Interstate Com¬ 
merce Commission vs. Louisville & Nashville 
R. R. Co., 227 U. S. 88, 92 , 1 The legal effect of 
evidence is a question of law. A finding with¬ 
out evidence is beyond the power of the com¬ 
mission. An order based thereon is contrary 
to law and must, in the language of the stat¬ 
ute, “be set aside by a court of competent 
jurisdiction.” 7 ” 


And in the slightly earlier case of Powell vs. 
Hoage, 61 App. D. C. 99, 57 Fed. (2d) 766, this Hon¬ 
orable Court said that the cases in which an Award 
might be set aside are “those in which it appears 
that there is an error of law, or in which the order of 
the commissioner is not supported by substantial 
evidence, as well, of course, in those in which it is 
arbitrary and unreasonable.” 
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And again in the case of Liberty Mutual Ins. Co. 
vs. Hoage, 61 W. L. R. 565, this Honorable Court 
stated: 

“ There can no longer be any controversy 
as to the correctness of the rule that an award 
not supported by evidence is not in accord¬ 
ance with law, and so we have several times 
said in similar circumstances that our dutv is 
to determine from the record whether the 
evidence given before the Deputy Commis¬ 
sioner will sustain his finding (See Fidelity 
Co. vs. Burris, 59 F. (2d) 1042; Lumbermen’s 
Co. vs. Hoage, 58 F. (2d) 1072). In reaching 
a decision in this respect we have likewise 
said that where there is doubt it should be re¬ 
solved in favor of the injured employee or his 
dependent family. (See Fidelity Co. vs. Bur¬ 
ris, supra.) In this case, however, in order to 
sustain the Deputy Commissioner, we should 
be required, if we are frank, to go to the ex¬ 
tent of saying that the law makes the em¬ 
ployer an absolute insurer. This we may not 
say without doing violence to the provisions 
as 'well as the spirit of the Act.” 

Likewise, to hold the appellant liable in the pres¬ 
ent suit would be to make the employer an absolute 
insurer, which no Court has gone so far as to do. 
The rule that certain doubtful cases should be re¬ 
solved in favor of the employee means simply that 
when there is substantial evidence both ways the 
Deputy Commissioner may resolve the doubt in 
favor of the employee, but if there is no legal evi¬ 
dence of a substantial nature to support a Findings 
of Fact, then, of course, there is no doubt to be re¬ 
solved but, on the contrary, there is an utter failure 
to make out a case at all, under which circumstances, 
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which are the same as in the present instance, the 
only course the Deputy Commissioner can legally 
take is to reject the claim. The Deputy Commis¬ 
sioner has been given wide latitude concerning his 
investigation of the evidence, hearsay testimony, and 
presumptions, but irrespective of all other rules of 
evidence and presumptions, it has been consistently 
held by this Honorable Court in the above cases and 
many others, and by the Courts all over the country, 
that in every case before an Award may be made 
there must be some legal evidence of a sound, com¬ 
petent and recognizedly probative character,: without 
which there can be no award. 

This rule is well set out in the case of Carroll vs. 
Knickerbocker Ice Co., 218 N. Y. 435, 113 Nj E. 507, 
1918B Ann. Cas. 540, wherein the Court said: 

“No matter what latitude the commission 
may give to its inquiry, it must result in a 
determination of the substantial rights of the 
parties. Otherwise the statute becomes 
grossly unjust and a means of oppression. 

The act may be taken to mean that while 
the commission’s inquiry is not limited by the 
common law or statutory rules of evidence or 
by technical or formal rules of procedure, and 
it may in its discretion accept any evidence 
that is offered; still in the end there must be a 
residuum of legal evidence to support the 
claim before an award can be made. As was 
said by Justice Woodward in his able dis¬ 
senting opinion at the Appellate Division: 
‘There must be in the record some evidence of 
a sound, competent and recognizedly proba¬ 
tive character to sustain the findings and 
award made, else the findings and award must 
in fairness be set aside by the court .’ 99 
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And in the opinion In Be: Madden, 222 Mass. 487, 
111 N. E. 379, L. R. A. 1916D 1000, 1004, the Court 
said: 

“The act is not a substitute for disability 
or old-age pensions. It cannot be strained to 
include that kind of relief. Its ultimate pur¬ 
pose simply is to treat the cost of personal 
injuries incidental to the employment as a 
part of the cost of the business. It does not 
afford compensation for injuries or misfor¬ 
tunes which merely are contemporaneous or 
coincident with the employment, or collateral 
to it. Not every diseased person suffering a 
misfortune while at work for a subscriber is 
entitled to compensation. The relief is so 
new that the tendency may be to inquire only 
as to the employment and the injury, and to 
assume that these two factors constitute 
ground for compensation. But the essential 
connecting link of direct causal connection be¬ 
tween the personal injury and the employ¬ 
ment must be established before the act be¬ 
comes operative. The personal injury must 
be the result of the employment, and flow 
from it as the inducing proximate cause. The 
rational mind must be able to trace the result¬ 
ant personal injury to a proximate cause set 
in motion by the employment, and not by 
some other agency, or there can be no re¬ 
covery. In passing upon this question, an 
humanitarian emotion ought not to take the 
place of sound judgment in the weighing of 
evidence. The direct connection between the 
personal injury as a result and the employ¬ 
ment as its proximate cause must be proved 
by facts before the right to compensation 
springs into being. A high degree of dis¬ 
crimination must be exercised to determine 
whether the real cause of an injury is disease 
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or the hazard of the employment. A disease 
which, under any rational work, is likely to 
progress so as finally to disable the employee, 
does not become a ‘personal injury’ under the 
act merely because it reaches the point of 
disablement while work for a subscriber is 
being pursued. It is only when there is a 
direct causal connection between the exertion 
of the employment and the injury that an 
award of compensation can be made.” 

| 

This Honorable Court likewise in the quite recent 
case of Aifers rs. linage, 61 App. D. C. 388, has held 
that the mere fact that an injury is contemporaneous 
or coincident with the employment is not a sufficient 
basis for an award. The language of the Court’s 
opinion is as follows: 

“An injury ‘arises out of’ the employment 
within the meaning of the compensation act 
when it occurs in the course of the employ¬ 
ment and as the result of a risk involved in or 
incidental to the employment or to the con¬ 
ditions under which it is required to be per¬ 
formed. The mere fact that the injury is 
contemporaneous or coincident with the em¬ 
ployment is not a sufficient basis for an award. 
Indemnity Insurance Co. of North America 
vs. Hoage, 61 App. 1). C. 173, 58 F. (2d) 
1074; 60 W. L. R. 450; Madore vs. New De¬ 
parture Mfg. Co., 104 Conn. 709, 134 Atl. 259. 
In the Madore case, the court said: ‘Before 
he can make a valid award the trier must de¬ 
termine that there is a direct causal connec¬ 
tion between the injury, whether it be the 
result of accident or disease, and the employ¬ 
ment. The question he must answer is, Was 
the employment a proximate cause of the dis- 
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ablement, or was the injured condition merely 
contemporaneous or coincident with the em¬ 
ployment? If it was the latter there can be 
no award made . 1 ’ ’ 

Medical Testimony. 

Of the four physicians who testified one, Dr. 
Cohen, was a general practitioner. He arrived 
shortly after the employee's death, but found no 
symptoms from which to tell what had caused the 
death, and he frankly admitted that under these cir¬ 
cumstances he put down that it was myocarditis, as 
this would be as good a guess as any other. He said 
that the death could have been caused by any num¬ 
ber of things, but he was unable to say with any 
degree of certainty that the death was caused by 
any one thing. 

The second physician, Dr. Cummings, had been in 
private practice for about three years and seems to 
have specialized on eye, ear and throat work, but 
said that he had not specialized in diseases of the 
heart. While his testimony is somewhat lengthy, yet 
the sum of his testimony is that the picture or history 
of the case ivas not clear and that he thought that 
there were two possibilities as to what had caused 
the death. From his testimony it is evident that 
he never fully understood just what were the facts 
upon which he was to base his opinion but even with 
the incorrect picture before him, he was unable to 
make a definite statement that decedent died of heat 
exhaustion. Mr. Justice Atkins, of the Supreme 
Court of the District of Columbia, in dismissing the 
Bill of Complaint, wrote a Memorandum, from which 
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it will be seen that Mr. Justice Atkins based his de¬ 
cision entirely on the testimony of Dr. Cummings. 
In this Memorandum Opinion Mr. Justice Atkins 
states that he thought that finally the evidence had 
been stated with substantial accuracy to Dr. Cum¬ 
mings, and Mr. Justice Atkins refers to a portion of 
the record wherein Dr. Cummings stated “that the 
contributing cause was the arduous labor which 
caused a strain and that when he was exposed to the 
sudden excessive heat of the oven he did not have 
the reserve to withstand the second strain caused 
thereby” (R. 69). 

In the record, however, at pages 52 and 53, it will 
be seen that when Dr. Cummings was asked what 
was the contributing cause, he answered “The lift¬ 
ing, the work outside in the outer room, wherever 
it was, and then after a long period of work where 
there was considerable heavy lifting, going into an¬ 
other room, where there was excessive and sudden 
heat and its effect upon the circulation * * *. He 
came to the hot room; there was another strain there 
thrown on his circulation, that heat, and he did not 
have the reserve to go back after the second strain.” 

It is respectfully submitted, however, that; from 
this answer of Dr. Cummings it is evident that Dr. 
Cummings did not have the correct picture before 
him. His answer was based on “the lifting,” 

i 

whereas the testimony is that the employee was not 
seen to lift anything that day (R. 31); “the work 
outside in the outer room, wherever it was,” where¬ 
as the testimony is that the employee did all of his 
work that day in the one room (R. 20, 21, 44) > and 
then after a long period of work,’ 9 whereas the em- 
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ployee had worked only two hours and not all day as 
supposed by Dr. Cummings, or even four hours as 
the Deputy Commissioner later stated to Dr. Cum¬ 
mings (R. 19); 4 ‘where there was considerable heavy 
lifting,’* whereas there was no heavy lifting (R. 31); 
“going into another room,” whereas there was no 
other room (R. 20, 21, 44); “where there was exces¬ 
sive and sudden heat,” whereas the testimonv is that 
there was no sudden heat and that the general tem¬ 
perature in the room was not excessive, and further 
that the employee was only within six or eight feet 
of the oven long enough to put in two pans or loaves 
of bread (R. 45, 60, 61); “he was working ardu- 
ouslv,” whereas there is no testimonv that he had 
done any heavy work; “he came to the hot room,” 
whereas there was no hot room, and he was in the 
same room all the time (R. 20, 21, 44); and “there 
was another strain there thrown on his circulation, 
that heat, and he did not have the reserve to go back 
after the second strain,” whereas the testimony is 
that there was no first strain, nor any second strain, 
nor any lengthy exposure to excessive heat (R. 60, 
61). 

It might also be well to note that Mr. Justice 
Atkins was under the impression that “there was 
evidence to indicate that his previous health was 
good,” and that the temperature in the room where 
the employee was working was from 70 to 80 degrees, 
whereas the definite testimony is that the tempera¬ 
ture in the room where the employee was working 
was 80 to 90 degrees (R. 20, 21, 44), and that the em¬ 
ployee not only was suffering with a cold at the time 
(R. 18) but suffered chronically with bitter gall, hav- 
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ing two or three spells a year and lasting one or two 

days (R. 28). There would seem to be no room for 

doubt that Dr. Cummings gave an opinion, indefinite 

as it was, on facts which he himself insisted upon 

considering as part of the history but which did not 

exist and which were contrary to the true facts so 

* 

that the testimony of Dr. Cummings is worthless and 
should be entirely disregarded. This is exactly what 
the Court did in the following interesting case of 
Mooney et al. vs. Yeagle et al., decided by the Su¬ 
perior Court of Pennsylvania in 164 Atl. 82, wherein 
the Court said as follows: 

“(1, 2) It is undisputed that Mooney was, 
and for more than a year had been, suffering 
from chronic myocarditis, a disease of the 
heart. Dr. Shepherd, on whose testimony the 
board based its action, never saw the decedent, 
but used the evidence of his condition, as tes¬ 
tified to by his widow, and the records of the 
United States Naval Hospital at League 
Island, made over a year before Mooney’s 
death, as the basis of his testimony. These 
records showed that Mooney also suffered 
from chronic bronchitis. From these records 
and Mrs. Mooney’s testimony Dr. Shepherd 
gave his opinion of the cause of death as ‘acute 
dilatation of the heart following a chronic 
diffused myocarditis, superinduced by over¬ 
due strain of work—I don’t know how to say 
“work”—but to all energy I’m thinking of.’ 
In reply to the question of claimants ’ counsel, 
‘Have you formed any opinion as to any spe¬ 
cific cause that could have led up to this acute 
dilitation?’ he replied, ‘Yes, the work, super¬ 
induced by the use of the three-pound ham¬ 
mer on the four-inch soil pipe, working eight 
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hours a day, all those things would have— 
would be excessive work for a man in any 
potential heart lesion.’ Elsewhere in his tes- 
timonv he stated that in Mooney’s condition, 
as disclosed in the hospital record, he should 
not have worked at all at that type of work, 
though he had been in business for some years 
previous as a plumber on his own account. 
He also testified that Mooney was apt to die— 
‘go off’ was the expression used in the ques¬ 
tion—from heart disease at any time, whether 
he was working or not. He took for granted, 
even on his second examination, that breaking 
a small piece of pipe from a two-and-a-half- 
foot length of four-inch iron pipe was heavy 
work requiring great exertion, notwithstand¬ 
ing the onlv evidence in the case was that it 
was not; and throughout his testimony he 
coupled up the exertion from the breaking the 
pipe with his working eight hours, and re¬ 
ferred to both as forming the ‘excessive work’ 
responsible for the dilatation of the heart. 
"When it is considered that the use of the ham¬ 
mer by Mooney in breaking the pipe probably 
occurred at least half an hour before his 
death, and that following it he fitted the pipe 
with the soil pipe in the house, chaulked the 
joint with melted lead, finished the work on 
the inside, and then walked up a flight of 
stairs and went outside and stepped down 
into the trench, prepared to finish the work on 
the outside, without any complaint or evi¬ 
dence of distress, it is the veriest guesswork 
to lifik up the death of a man, who had such 
a bad heart that he ought not to work at all 
at plumbing, and who was liable to die at any 
time, whether he was working or not, with the 
few blows that he gave the pipe with the ham¬ 
mer half an hour previously, rather than the 
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other things he did in the ordinary perform¬ 
ance of his work. If Dr. Shepherd is to be be¬ 
lieved, Mooney’s heart was in such a condi¬ 
tion that he might die at any time with but 
slight exertion or no exertion at all. To 
bring his death within the Workmen’s Com¬ 
pensation Law (77 PS Sec. 1 et seq.) and 
make his employer liable for compensation, it 
was necessary to prove that it was due to an 
accident, some untoward occurrence aside 
from the usual course of events. Gausman vs. 
Pearson Co., 284 Pa. 348, 354,131 A. 247. The 
fact that an employee suddenly dies while 
doing work which calls for no unusual physi¬ 
cal strain raises no presumption of an acci¬ 
dent. Lesko vs. Lehigh Valley Coal Co., 270 
Pa. 15, 112 A. 768. All of the cases relied 
upon by the board and the court below may 
be distinguished in that respect from this one. 
In Watpins vs. Pittsburgh Coal Co., 278 Pa. 
463, 123, A. 461, the employee had climbed up 
a stairway eighty feet high and had sustained 
a fall, and his body was found lying near a 
flight of steps with a cut on the forehead and 
had a bruise on the cheek. In Samoskie vs. 
P. & R. C. & I. Co., 280 Pa. 203,124 A. 471, he 
had received a strain while pushing a heavy 
loaded coal car. In Skroki vs. Crucible Steel 
Co., 292 Pa. 550, 141 A. 480, the employee’s 
death followed his overexertion in carrying 
steel bars weighing two hundred pounds each 
in a hot room and holding them in place until 
cut in two. In Calderwood vs. Consolidated 
Lumber & Supply Co., 91 Pa. Super. Ct. 189, 
death followed the turning of a windlass crank 
lifting a heavy timber. In Zborovian vs. Suffolk 
Anth. Collieries Co., 93 Pa. Super. Ct. 320, the 
employee was unloading mine props twenty- 
five feet long and ten to twelve inches in diam- 


i 
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eter at one end and six inches at the other, 
weighing four hundred to five hundred 
pounds. In Yodis vs. P. & R. C. & I. Co., 269 
Pa. 586, 113 A. 73, he was hit on the head by 
a dump wagon. In Bakunas vs. P. & R. C. & 
I. Co., 78 Pa. Super. Ct. 175, he was struck a 
hard blow on his left eye by a piece of coal or 
rock, accelerating the development of a cata¬ 
ract and making an operation necessary. 

There was in the present case, on the other 
hand, using the language of the Supreme 
Court in Lesko vs. Lehigh Valley Coal Co., 
supra, ‘No unusual happening in the course 
of his work, nor marks nor evidence of ex¬ 
ternal violence to his person, nor was there 
shown any sudden unlooked for occurrence in 
the course of his work calling for any extra 
exertion or strain other than that required by 
his usual and ordinary labor for the day. 

(3) We think the case is ruled by Gausman 
vs. Pearson Co., supra, where the Supreme 
Court reversed the referee and board who 
had allowed compensation for a death result¬ 
ing from heat exhaustion or apoplexy, which 
a doctor had attributed to exertion in the per¬ 
formance of work, just as in this case Dr. 
Shepherd did. The court said (page 354 of 
284 Pa., 131 A. 247, 249) the following, which 
is very appropriate to this case: 

‘To constitute an accident there must be 
some untoward occurrence aside from the 
usual course of events. Such stroke will be 
treated as an accident when resulting from 
a shock, strain, or other injury to the physi¬ 
cal structure of the body (Samoskie vs. 
Phila. & Reading C. & I. Co., 280 Pa. 203, 
124 A. 471; Watkins vs. Pittsburgh Coal 
Co., 278 Pa. 463,123 A. 461; Yodis vs. Phila. 
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& Beading C. & I. Co., 269 Pa. 586, 113 A. 
73); but here nothing of that kind occurred. 
The work was light, with no unusual oc¬ 
currence. Disability, overtaking an em¬ 
ployee at his work, is not compensable un¬ 
less the result of accident. And the burden 
is on claimant to prove it was such and not 
from natural causes. Skinner’s Pennsyl¬ 
vania Workmen’s Compensation Law, 54, 
and cases there cited. True, Dr. Frederick 
attributed the exhaustion or stroke to claim¬ 
ant’s exertion in the performance of his 
work, and expressed the opinion that, but 
for the work, it would not have happened 
at that time; in other words, that the disa¬ 
bility was hastened by the work. Even so, 
that alone would not constitute an accident; 
otherwise it would be unsafe to give em¬ 
ployment to any one advanced in years. 

Disability, hastened by such exercise, 
cannot be treated as accidental; neither can 
death or disability, overtaking an employee 
in the course of his employment and result¬ 
ing from a natural cause; if it could, it 
would render the employer an insurer of 
the life and health of the employee.’ 

i 

See, also, Diriscavage vs. Penna Coal Co., 
96 Pa. Super. Ct. 189. 

A careful review of the record in this case 
has failed to disclose any sufficient competent 
evidence on which to base the finding that 
Mooney’s death was due to an accident, using 
that term as construed by the decisions of the 
Supreme Court, in the course of his employ¬ 
ment, rather than from the natural develop¬ 
ment of the disease of the heart from which 
he was suffering, which may have been has¬ 
tened by his usual and ordinary work i as a 
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plumber, but for which, since it caused no 
great or unusual physical strain, the law does 
not make his employer liable by way of 
compensation. 

The assignments of error are sustained. 
The judgment is reversed, and the order of 
the referee disallowing compensation is 
affirmed/ ’ 

The third physician who testified, Dr. Argy, is an 
internist. He is the first physician in the case who 
was really qualified to testify concerning heat ex¬ 
haustion and matters of the heart. Although the 
hypothetical question originally put to him was in¬ 
accurate, nevertheless he promptly stated that it 

t 

would be impossible to say of what decedent had 
died, and that while there was a possibility that the 
heat may have been too much, yet there were any 
number of other possibilities which would be purely 
speculative to bring out. When, on cross-examina¬ 
tion, Dr. Argy was told that the employee had not 
been working all day, but had only been working 
four hours (whereas he had only been working two 
hours), Dr. Argy stated that the history was not sat¬ 
isfactory enough to tell what had caused the death. 

The fourth physician who testified, Dr. McLean, is 
also an internist and the second and last doctor in 
the case who really qualified to testify concerning 
heat exhaustion and conditions of the heart, having 
seen about three thousand cases. His testimony is 
positive. He did not know of what decedent died 
but could not see how it could possibly have been 
heat exhaustion; that the symptoms were not speci¬ 
fic enough to show heat exhaustion or, in fact, to 
show any one particular thing; that Dr. McLean 
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thought decedent died of apoplexy or along with that 
cerebral thrombosis, but that from the symptoms 
with no past history, it w r ould be impossible to say 
what caused the death. And then Dr. McLean 
points out a thing about 'which even a layman must 
agree and that is that in making a diagnosis of heat 
exhaustion there must be proof of lots of heat and 
that from the amount of heat to which the employee 
was subjected, it is impossible for him to have died 
of heat exhaustion. Dr. McLean stated that not 
only wrould there have to be lots of heat but that it 
'would have to be long continued. He concluded his 
testimony by saying just -what the other three doc¬ 
tors before him had said and what he himself had 
before testified to and that is that the symptoms and 
history w 7 ere not specific enough for anyone to say of 
what the employee had died. 

None of the above doctors, except Dr. Cummings, 
even attempted to speculate as to the cause of death. 
As we have pointed out, Dr. Cummings * testimony 
is worthless and can not be considered because it is 
based on facts contrary to the evidence, and further 
because, as is pointed out in the Madore Case* and 
Mauschline Case, supra, physicians are not allowed 
to speculate in cases of this type any more than the 
Deputy Commissioner is allowed to do so. 

i 

Presumptions. 

There is no question but that the employee was 
taken ill while at work on a cool day in January. 
From this, however, it does not follow 7 that his death 
w r as caused by heat exhaustion. It wras never in¬ 
tended by Section 20 of the Compensation Act that 
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the presumption therein mentioned should, or could, 
take the place of positive proof. 

Speaking of this presumption, this Honorable 
Court said, in the case of Indemnity Insurance Com¬ 
pany of North America rs. Iloage. 61 App. I). C. 173, 
58 Fed. (2d) 1074: 

“This statutory presumption, however, fur¬ 
nishes merely a basis for proof and not a sub¬ 
stitute therefor. It does not shift the burden 
of proof from the claimant to prove by sub¬ 
stantial evidence that the injury arose out of 
and in the course of his employment. To de¬ 
termine whether or not the commissioner’s 
conclusions of law are correct it is necessary 
for the court to ascertain whether they are 
supported by sufficient evidence.” 

And in New Amsterdam Casualty Company vs. 
Hoage, 60 App. D. C. 40, 46 Fed. (2d) S37, this Hon¬ 
orable Court also said: 

“(1) Was the award in this case ‘in ac¬ 
cordance with law’? Upon proof of an in¬ 
jury and that the relationship of employer 
and employee existed at the time, the pre¬ 
sumption arises (in the absence of substantial 
evidence to the contrary) that the claim for 
compensation ‘comes within the provisions of 
this Act.’ If substantial evidence to the con¬ 
trary is introduced, and no other evidence is 
introduced in behalf of the claimant, the pre¬ 
sumption must give way. ‘Presumptions can 
stand only whilst they are compatible with the 
conduct of those to whom it may be sought to 
apply them; and still more must give place, 
when in conflict with clear, distinct and con¬ 
vincing proof. ’ * * * ” 
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No Injury Was Sustained Within the Meaning of the 

Act. 

In Section 2, paragraph 2 of the Compensation 
Act “The term * injury ’ means accidental injury or 
death arising out of and in the course of employ¬ 
ment, and such occupational disease or infection as 
arises naturally out of such employment. ’ ’ 

It is respectfully submitted that in this case the 
employee met with no accidental injury nor did he 
contract any occupational disease. While it is true 
that every exertion tends to consume the reserve 
force of a damaged heart, yet it is also true that such 
a heart will sometimes stop where the person is at 
rest and, as we have above noted, there is no testi¬ 
mony whatever in this case that the decedent had a 
prior heart condition, but the testimony is that he 
had gall bladder trouble. Further the record shows 
that there was no extraordinary, unusual or; acci¬ 
dental happening in the course of his occupation on 
the day of his death, such as put any unusual strain 
upon his heart, even if he had had a prior heart 
condition. j 

As was said in the case of Industrial Commission 
of Ohio vs. Franken, 126 Ohio State 299, 185 N. E. 
199: 

: 

“There is no evidence whatever of any ex¬ 
traordinary or unusual happening in and 
about (decedent’s) work preceding his illness 
• * •. Impairment of physical condition ac¬ 
cruing from constant and continued labor no 
matter how heavy or arduous it mav be, is not 
covered by the Workmen’s Compensation 
Law.” 


i 
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A similar situation existed in the following case 
where the claimant’s decedent, a carpenter, 42 years 
old, became ill while at work. On the day in ques¬ 
tion, decedent arrived at his employer’s colliery 
about 7 o’clock and walked up a flight of steps to a 
platform about 50 or 60 feet above the ground to 
get his tool box. fie came down with his tool box 
and went to work at the task assigned to him, which 
consisted of lowering a trough about four feet. 
After spending about 15 minutes in taking out a 
strip from under the trough, he left his tools on the 
ground and told fellow workers he was sick and 
asked to be taken home. The ‘‘first aid man” ad¬ 
ministered a “restorative” and sent him in an auto¬ 
mobile to a doctor’s office, arriving about 8 o’clock. 
Decedent told the physician he had indigestion. 
His death occurred within ten minutes. The com¬ 
pensation board found that “Death was caused by 
exertion which was the exaggerating and exciting 
cause of angina pectoris.” In reversing judgment 
which affirmed an award of compensation by the 
board and rendering judgment in favor of the em¬ 
ployer, the Court held that the decedent’s death was 
not accidental within the meaning of the Compensa¬ 
tion Law. The Court said: 

“There is not even a scintilla of evidence 
of any objective happening * * * outside of 
the usual and normal course of events to be 
expected in the performance of decedent’s 
ordinary daily work, nor is there any evidence 
from which the inference could be drawn that 
there was anything unusual about the exer¬ 
tion put forth by him in walking up the steps 
to get his tool box, or in removing the rung 
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preparatory to lowering the trough. None 
of his activities that morning involved any 
extraordinary exertion or stress; they were 
merely the usual and ordinary work of a car¬ 
penter employed by a coal company.” O’Neill 
vs. Lehigh Coal & Navigation Co., 108 Pa- 
Super. Ct. 425, 165 Atl. 60. 


CONCLUSION. 


For the foregoing reasons it is respectfully sub¬ 
mitted that the action of the Supreme Court of the 
District of Columbia in dismissing Appellant’s Bill 
of Complaint was erroneous and should be reversed 
by this Honorable Court. 

It is further respectfully submitted that there is 
no testimony in the case to support the finding that 
the employee died of myocarditis and that the con¬ 
tributory cause of death was heat exhaustion, or 
that the employee was subjected to sufficient heat for 
a sufficient length of time to have caused heat ex¬ 
haustion, and therefore that the award of compensa¬ 
tion from which this appeal is being taken is 
contrary to law and should be set aside. 

Respectfully submitted, 

; 

Edwin A. Swingle, 
Ernest A. Swingle, 
Attorneys for London Guarantee and 
Accident Company , Ltd., Appellant. 






